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THIS PEDDLERS’ SQUARE REDEVELOPMENT AGREEMENT (the “Agreement” or “Redevelopment Agreement”) is entered into this ____ day of _____________ 2020 by and between THE CITY OF NEWARK (the “City”), a public body corporate and politic of the State of New Jersey, having its offices at 920 Broad Street, Newark, New Jersey 07102, in its capacity as redevelopment entity pursuant to the Local Redevelopment and Housing Law, N.J.S.A. 40A:12A-1, et seq. (the “LRHL”), and BRANDYWINE ACQUISITION AND DEVELOPMENT LLC, or its assigns (“Brandywine” or the “Redeveloper”) a Delaware limited liability company, authorized to do business of the type contemplated in the State of New Jersey, and having its principal corporate offices at 2 Ponds Edge Drive, Post Office Box 500, Chadds Ford, Pennsylvania 19317 (each the City and Redeveloper individually a “Party”, and collectively, the “Parties”) regarding real property located at 183-219 Orange Street (Block 2860, Lot 3, Block 2861, Lot 10 and Block 2859, Lots 28 and 64); 221-247 Orange Street (Block 2861, Lot 34); 249 Orange Street (Block 2861, Lot 37); 63-69 Nesbitt Street (Block 2861, Lot 38); 71-79 Nesbitt Street (Block 2861, Lot 45); 180-248 Orange Street (Block 2854, Lot 1); 132-138 James Street (Block 2833.01, Lot 2) 142-152 James Street (Block 2833.02, Lot 1) and 158-176 James Street (Block 2833.03, Lot 2) on the Tax Map of the City.  If there is a conflict between the street address and the Block and Lot description herein, the Block and Lot description shall control.


RECITALS

WHEREAS (#1), the LRHL authorizes municipalities to participate in the redevelopment and improvement of areas in need of redevelopment or rehabilitation; and

WHEREAS (#2), on June 15, 2005, through the adoption of Resolution No. 7RDO(AS), the Municipal Council of the City (“Municipal Council”) declared the entire City as an area in need of rehabilitation pursuant to the LRHL in order to stimulate the reinvigoration of the City; and

	WHEREAS (#3), the City is the owner of the real property located at 183-219 Orange Street (Block 2860, Lot 3 and Block 2861, Lot 10); 221-247 Orange Street (Block 2861, Lot 34); 249 Orange Street (Block 2861, Lot 37); and 63-69 Nesbitt Street (Block 2861, Lot 38), on the Tax Map of the City, respectively, and together commonly referred to as the “Peddlers’ Square City Property”; and

	WHEREAS (#4), on January 21, 2009, by adoption of Ordinance 6PSF-A, the Municipal Council adopted the Broad Street Station District Redevelopment Plan, as amended, for the redevelopment area within which the Peddlers’ Square City Property is located (the “Redevelopment Plan”); and 

WHEREAS (#5), pursuant to N.J.S.A. 40A:12A-8(f), the City is authorized to arrange or contract with redevelopers for the planning, replanning, construction or undertaking of any redevelopment project; and 

WHEREAS (#6), the City currently utilizes the Peddlers’ Square City Property to house its Police and Fire Training/Tactical Training (props, high angle training, shoot house, etc.), Tactical Command and Traffic Division (mounted and motorcycle) (each, a “Public Safety Facility” and collectively, the “Public Safety Facilities”); and

WHEREAS (#7), the City has determined that the Public Safety Facilities need substantial improvement, modernization and expansion in order to efficiently serve the City’s residents and businesses and further, the Public Safety Facilities must be relocated in order to redevelop the Peddlers’ Square City Property; and
WHEREAS (#8), pursuant to N.J.S.A. 40A:12A-8(g), the City may convey property to a Redeveloper “without public bidding and at such prices and upon such terms as it deems reasonable”; and

WHEREAS, (#9), the Parties understand that title to an adjacent parcel to the Peddlers’ Square City Property, identified as Block 2861, Lot 45, which is intended to be redeveloped with the Peddlers’ Square City Property, may be held by New Jersey Transit (“New Jersey Transit Parcel”) and that the acquisition of the New Jersey Transit Parcel is essential in accomplishing the overall redevelopment of the Peddlers’ Square Property (the Peddlers’ Square City Property and the New Jersey Transit Parcel together shall comprise the “Peddlers’ Square Property”); and 

WHEREAS (#10), the Redeveloper has submitted a preliminary project description (the “Concept Plan”) to the City’s Department of Economic and Housing Development outlining its intention to redevelop the Peddlers’ Square City Property and the entirety of the Peddlers’ Square Property, as herein defined, a copy of which is attached hereto as Exhibit A; and
	
WHEREAS (#11), in addition to the Peddlers’ Square City Property, the Concept Plan contemplates a major mixed-use redevelopment project, which will include the redevelopment of 180-248 Orange Street (Block 2854, Lot 1, Block 2833.01, Lot 2, Block 2833.02, Lot 1 and Block 2833.03, Lot 2) (commonly known as “Baxter Terrace”) and presently owned by the Newark Housing Authority (“NHA”), where the redevelopment of Baxter Terrace may include commercial and retail components and other amenities and features as contemplated by the Concept Plan, in accordance with a separate joint venture agreement to be entered into by and between NHA and Brandywine; however, the sale and redevelopment of the Peddlers’ Square City Property, to Redeveloper, is not dependent on the redevelopment of Baxter Terrace; and

WHEREAS (#12), in order to accommodate the redevelopment of the Peddlers’ Square Property, the Redeveloper has agreed to purchase other parcels within the City, as set forth below, which shall be used for the construction of the New Public Safety Facilities (the “New Public Safety Facility Sites”), all in accordance with freestanding redevelopment agreements and separate capital sale/leaseback agreements as more fully set forth herein; and

WHEREAS (#13), the City has located a site for the Bergen Street Police and Fire Training Academy, which shall be at 687-689 Bergen Street, 691 Bergen Street, 693 Bergen Street, 695-715 Bergen Street, 164 Chadwick Avenue, 162 Chadwick Avenue, 160 Chadwick Avenue and 158 Chadwick Avenue identified on the City’s tax map as Block 2687, Lots 14, 16, 17, 25, 40, 41, 42, 43 and 60, more specifically described on Exhibit B (the “Bergen Street Property” or “Police and Fire Training Academy”), and the City and Redeveloper are in the process of identifying other sites to house additional New Public Safety Facilities; and

WHEREAS (#14), this Agreement shall address (i) the conveyance by the City of the Peddlers’ Square City Property to the Redeveloper; (ii) the potential conveyance of certain property now or formerly owned by New Jersey Transit, that together with the Peddlers’ Square City Property, will comprise the overall “Peddlers’ Square Property” as same is identified in Exhibit A; and

WHEREAS (#15), based upon the City’s review of the “Concept Plan” and other such information, the City has determined that the Redeveloper possesses the proper qualifications, financial resources and the capacity to satisfy the terms of this Agreement as it pertains to the Peddlers’ Square Property and the New Public Safety Facility Sites, and such other tasks as may be subsequently defined to accomplish the construction of the New Public Safety Facilities; and 
	
WHEREAS (#16), pursuant to N.J.S.A. 40A:12A-8(g), the Department of Economic and Housing Development has recommended that the City sell the Peddler Square City Property to the Redeveloper for Seven Million Four Hundred and Fifty Thousand Dollars ($7,450,000) (“Peddlers’ Square City Property Purchase Price”), which price represents the fair market value of the Peddlers’ Square City Property as determined by an appraisal prepared by Value Research Group dated August 12, 2016 (the “Value Research Appraisal”), which may be updated prior to closing to establish a current value, and which purchase price shall be subject to a credit for costs associated with the demolition and environmental remediation of the Peddlers’ Square Property, as further set forth herein, and which conveyance shall be contingent upon the satisfaction of the Conditions Precedent as defined herein; and 

WHEREAS (#17), the New Jersey Transit Parcel Purchase Price shall be the costs incurred by the City for its acquisition of same (the “New Jersey Transit Purchase Price”) to be established as set forth herein; and 

WHEREAS (#18), the purchase price for any other portions of the Peddlers’ Square Property that may be owned by the City, but which have not been included in the Value Research Appraisal, will be based on the higher of the fair market value, as same is determined by a competent City appraisal, or the assessed value of such other portions of the Peddlers’ Square Property; and

WHEREAS (#19), the Peddlers’ Square City Property Purchase Price and the terms of the sale of the Peddlers’ Square City Property are deemed to be reasonable by the City, and the purchase price for the conveyance of the remaining portions of the Peddlers’ Square Property will be based, inter alia, on (i) the New Jersey Transit Purchase Price; and (ii) the appraised or assessed value of any portion of the Peddlers’ Square Property, which may not have been included in the Value Research Appraisal, whichever is higher, (collectively the “Peddlers’ Square Purchase Price”) are also deemed reasonable by the City for redeveloping the Peddlers’ Square Property in accordance with the Redevelopment Plan; and

WHEREAS (#20), pursuant to N.J.S.A. 40A:12A-8(g), the Department of Economic and Housing Development has also recommended that after the City’s acquisition of the Bergen Street Property from NHA, the City will sell the Bergen Street Property to the Redeveloper for the total consideration of One Million and Two Hundred Thousand Dollars ($1,200,000), as more fully set forth herein; and

WHEREAS (#21), upon the City’s acquisition of the Bergen Street Property, the City intends to convey title to the Bergen Street Property to the Redeveloper as set forth herein, which Redeveloper shall promptly undertake (i) the demolition of the existing structures thereon, (ii) remediation of any contamination on or originating from the Bergen Street Property, and (iii) construction of the Bergen Street Police and Fire Training Academy thereon, pursuant to plans and specifications to be prepared by the City; and

WHEREAS (#22), the Redeveloper’s commencement of demolition of the structures on the Bergen Street Property is a Condition Precedent to any and all other rights and obligations set forth in this Agreement; and 

WHEREAS (#23), once the New Public Safety Facility Sites are established, the Peddlers’ Square Property will no longer be needed for any public use and the redevelopment of the Peddlers’ Square Property will contribute to the reinvigoration of the City and the implementation of the Redevelopment Plan; and
	
	WHEREAS (#24), this Agreement shall supersede and replace any previous Agreement(s) or conditions between the Parties related to the redevelopment or rehabilitation of the Peddlers’ Square Property, or any portion thereof.

NOW THEREFORE, in consideration of the promises and provisions in this Agreement, and for the benefit of the Parties hereto and the general public, and to implement the purposes of the LRHL and the Redevelopment Plan, the City and Redeveloper agree as follows.


ARTICLE I
DEFINITIONS

Defined Terms. The Parties agree that the defined capitalized terms used in this Agreement shall have the meaning specified in the recitals above (each of which is hereby incorporated into and made part of this Agreement) or as set forth in the list below, or as may be expressly ascribed to such capitalized terms elsewhere in this Agreement, such definitions to be applicable equally to the singular and plural forms of such terms.

“Applicable Laws” means all federal, state and local laws, ordinances, approvals, rules, regulations, statutes, permits, resolutions, judgments, orders, decrees, directives, interpretations, standards, licenses and other similar requirements applicable thereto, including but not limited to, the LRHL; the Municipal Land Use Law, N.J.S.A. 40:55D-1, et seq.; the Eminent Domain Act, N.J.S.A. 20:3-1, et seq.; the Zoning Ordinances of the City, as and to the extent applicable pursuant to the terms of the Redevelopment Plan; relevant construction codes including construction codes governing access for people with disabilities; and all other applicable federal, state or local zoning, land use, environmental, health and safety laws, ordinances, rules and regulations, and federal and state labor standards or regulations, if any, including but not limited to the Prevailing Wage Act (as hereinafter defined), if and to the extent applicable. 

“Affiliate” means with respect to any Person, any other Person directly or indirectly controlling or controlled by, or under direct or indirect common control with, such Person. For purposes of this definition, the term “control,” including the correlative meanings of the terms “controlled by” and “under common control with,” as used with respect to any Person, shall mean the possession, directly or indirectly, of the power to direct or cause the direction of the management policies of such Person, whether through the ownership of voting securities or by contract or otherwise.

“Baxter Terrace” shall have the meaning set forth in the Preamble of this Agreement, specifically 180-248 Orange Street (Block 2854, Lot 1, Block 2833.01, Lot 2, Block 2833.02, Lot 1 and Block 2833.03, Lot 2).

“Bergen Street Property” or “Police and Fire Training Academy” shall have the meaning as set forth in the Preamble (Whereas #13) to this Agreement.

“Brandywine” shall mean Brandywine Acquisition and Development, LLC or its assigns.

“Bring Down” shall mean updated title searches obtained by Redeveloper for each parcel prior to the Peddlers’ Square Property Closing.
	
	“Capital Sale/Leaseback Agreement” shall mean the Capital Sale/Leaseback Agreement, of the type contemplated by N.J.S.A. 40A:12A-8(g), which shall be entered into between the City, as Tenant, and Redeveloper, or its assigns, as Landlord, for each of the New Public Safety Facility Sites to be established.

“Certificate of Completion” means a certificate issued by the City in accordance with this Redevelopment Agreement, which acknowledges that all or part of the Project has been completed under this Agreement.

“City” means the City of Newark, New Jersey, acting through the Department of Economic and Housing Development.

“City Cost(s)” shall mean all commercially reasonable out-of-pocket costs and/or expenses incurred by the City that are required by or necessary to implement or defend this Agreement, the Redevelopment Plan or any amendment thereto directly related to the Project, and/or financial agreement or other such agreement memorializing the terms of any Payment in Lieu of Taxes or Redevelopment Area Bond, which shall include, but not be limited to, the following: fees and costs of any professional, consultant, contractor or vendor retained by the City in writing, including attorneys, environmental consultants, engineers, technical consultants, planners, and financial consultants among others.  

“Closing” shall mean the closing on the Peddlers’ Square Property pursuant to which the Redeveloper will acquire the Peddlers’ Square Property from the City, which shall occur simultaneously with the City’s closing on its acquisition of the New Jersey Transit Parcel from the current owner, as described in Article VII(1)(b). 

“Commencement of Construction” shall mean the mobilization on the relevant site of a construction force and machinery for the purposes of the construction of the Project, in accordance with Governmental Approvals. 
	
	“Commencement Date” shall mean the time when construction of the Project shall begin pursuant to the proposed Project Schedule.

“Completion Date” shall mean the time when construction of the Project shall end pursuant to the proposed Project Schedule.

“Concept Plan” shall have the meaning set forth in the Preamble (Whereas #10) of this Agreement. 

“Condition Precedent” shall have the meaning set forth in Article VI of this Agreement.

“County” shall mean the County of Essex, New Jersey.

“Deed” shall have the meaning set forth in Article VII(2)(g)(i) of this Agreement and substantially in the form attached hereto as Exhibit C.

“Demolition” shall mean the work to be performed to remove all existing structures on the Peddlers’ Square Property so as to allow construction.

“Demolition Accounting” or “Demolition and Remediation Accounting” or “Remediation Accounting” shall mean a written accounting of all costs and fees incurred by Redeveloper for the Demolition and Remediation of the Peddlers’ Square Property.   

“Demolition and Remediation Credit” or separately, the “Demolition Credit” and the “Remediation Credit” shall have the meaning set forth within Article VII(2)(c) of this Agreement.

“Director” means the Director of the City’s Department of Economic and Housing Development. 

“Due Diligence (Activities)” shall mean any investigative activities undertaken upon or about the Peddlers’ Square Property by Redeveloper.

“Due Diligence Commencement Date” shall have the meaning set forth in Article V(1)(a) of this Agreement.

“Due Diligence Materials” or “Environmental Disclosures” shall mean all environmental reports, consultants’ reports, investigations, or other such environmental documentation which the City shall make available for Redeveloper’s inspection and copying, which the City may have within its reasonable possession and control and which have not already been provided to the Redeveloper.

“Due Diligence Period” shall have the meaning set forth in Article V(1)(a) of this Agreement. 

“Eligible Costs” shall have the meaning set forth in Article VII(2)(e) of this Agreement.

“Emerging Contaminant(s) of Concern” shall mean substances, contaminants or other materials that are identified as such by either the USEPA or the NJDEP by statute, regulation or guidance documents, and which require investigation and/or remediation.

“Environmental Insurance Policy” shall have the meaning set forth in Article IX(3) of this Agreement.

“Environmental Laws” means any and all present or future Federal, State or local law, rule, regulation, order or other requirement dealing with environmental protection, environmental pollution, noise, emissions, discharges, releases or threatened releases of Hazardous Substance or otherwise relating to the presence of Hazardous Substances.
 
“Escrow” shall have the meaning set forth in Article XIV(4)(b) of this Agreement.

“Final Site Plan” shall be any site plan application that has been approved by the City’s Central Planning Board pursuant to a resolution for which a notice of decision was published in accordance with Applicable Laws at least 45 days prior and is not the subject of any legal action filed in a court having jurisdiction prior to the expiration of the aforementioned 45 day period.

“Final Vacation Notice” shall have the meaning set forth in Article V(1)(a)(i) of this Agreement. 

“Financing” shall mean secure financing in the form of a binding loan commitment in an amount sufficient to carry out all aspects of the Project.

“First Source Ordinance” shall have the meaning set forth within Exhibit D of this Agreement.

“Force Majeure” shall have the meaning set forth in Article XII(13) of this Agreement.

“Governmental Approvals” shall mean all necessary reviews, consents, permits or other approvals of any kind legally required by any Governmental Body in order to carry out the Project and the terms of this Agreement.

“Governmental Body” means any Federal, State, County or local City department, agency, commission, authority, court, or tribunal and any successor thereto, exercising executive, legislative, judicial, or administrative functions of or pertaining to government, including, without limitation, the City and the State.

“Hazardous Substances” shall mean any substance, chemical or waste that is hazardous or toxic or a pollutant or contaminant, or otherwise hazardous to human health and/or the environment, including but not limited to those substances that have been identified as such by Environmental Laws, and those substances that have been identified by the USEPA and/or the NJDEP as Emerging Contaminants of Concern, as that term is defined herein. 

“Immediate Environmental Concern” or “IEC” shall mean the term as defined in applicable Environmental Laws.

	“Impositions” means all taxes, payments in lieu of taxes, assessments (including, without limitation, all assessments for public improvements or benefits), water, sewer or other rents, rates and charges, connection fees, license fees, permit fees, inspection fees and other authorization fees and charges, in each case, whether general or special, which are levied upon any portion of the Peddlers’ Square Property or on the Project constructed thereon properly imposed by City Ordinance or Applicable Laws.

	“Individual Vacation Notice” shall have the meaning set forth in Article V(1)(a)(i).

“Insurance Notice” shall have the meaning set forth in Article IX(3) of this Agreement.

“Lender” shall mean any lending institution or other lender.

“Long Term Compliance Obligations” shall have the meaning set forth in Article IX(1) of this Agreement.

“Long Term Tax Abatement” shall mean a tax abatement or exemption in connection with the City’s application pursuant to Ordinance 6PSF-A, adopted by the Municipal Council on October 4, 2017.

  “LRHL” shall mean the Local Redevelopment and Housing Law, N.J.S.A. 40A:12A-1, et seq.  

“Municipal Council” means the Municipal Council of the City, a municipal corporation of the State.

“New Jersey Transit Parcel” shall mean the real property located at 71-79 Nesbitt Street identified on the City’s tax map as Block 2861, Lot 45, which is intended to be redeveloped along with the Peddlers’ Square City Property.

“New Jersey Transit Purchase Price” shall be the costs incurred by the City for its acquisition of the New Jersey Transit Parcel.

“New Public Safety Facility Sites” shall include the Bergen Street Police and Fire Training Academy or any other site which shall be identified by the City for the relocation of functions currently served by the Public Safety Facility, or that the City otherwise determines are to be constructed as a condition of the implementation of this Agreement.
 
“NHA” means the Newark Housing Authority.

“NJDEP” shall mean the New Jersey Department of Environmental Protection.

“Notice of Default” shall have the meaning set forth in Article XII(1) of this Agreement.

“Peddlers’ Square City Property” shall mean the real property located at 183-219 Orange Street (Block 2860, Lot 3 and Block 2861, Lot 10); 221-247 Orange Street (Block 2861, Lot 34); 249 Orange Street (Block 2861, Lot 37); and 63-69 Nesbitt Street (Block 2861, Lot 38) as identified on the Tax Map of the City.

“Peddlers’ Square City Purchase Price” shall have the same meaning as defined in Article VII(2)(b) of this Agreement.

“Permitted Exceptions” shall have the meaning set forth in Article VII(2)(g)(iv) of this Agreement.

“Person” shall mean any and all person(s) and/or entity(ies).

“Phase II Environmental Assessment” shall have the same meaning as defined in Environmental Laws.

“Pre-Closing Environmental Abatement and Demolition” or “Abatement and Demolition” shall have the meaning set forth in Article V(1)(a)(ii) of this Agreement. 

“Prohibited Transfer” shall have the meaning as set forth in Article XI of this Agreement. 

“Project” shall have the meaning set forth in Article IV(1)(a) and Exhibit A.

“Project Budget” shall have the meaning set forth in Article VI(1)(f) of this Agreement.

“Project Description” shall have the meaning set forth within Article VI(1)(d) of this Agreement.

“Project Schedule” shall have the meaning set forth in Article VI(1)(e) of this Agreement.

“Public Safety Facilities” shall mean the City’s Police and Fire Training / Tactical Training (props, high angle training, shoot house, etc.), Tactical Command and Traffic Division (mounted and motorcycle) (each a “Public Safety Facility”), which are currently located on the Peddlers’ Square Property.

“Purchase Price” shall have the meaning set forth in Article VII(2)(b) of this Agreement.

“Purchase Price Maximum Credit” shall have the meaning as set forth in Article VII(2)(d). 

“RAO” shall mean a “Response Action Outcome” as that term is defined in the Brownfield and Contaminated Site Remediation Act, N.J.S.A. 58:10B-1, et seq. and the regulations promulgated thereunder. 

“RCRA” shall mean the Resource Conservation and Recovery Act of 1976, 42 U.S.C. sect. 6901, et seq.

“Redeveloper” shall mean Brandywine Acquisition and Development, L.L.C. or its assigns.  

“Redevelopment Plan” shall mean the Broad Street Station District Redevelopment Plan, as may have been or will be amended from time to time. 

“Reimbursement” shall have the meaning set forth in Article VII(2)(f) of this Agreement

“Remedial Action Permit(s)” or “RAP” shall mean the term(s) as defined in applicable Environmental Laws.

“Remediation” means those actions as may be required under Environmental Laws, including the investigation, removal, treatment, containment, transportation, securing, or other engineering or treatment measures, whether to an unrestricted use or otherwise, designed to ensure that any discharged Hazardous Substance at the site or that has migrated or is migrating from the site, is remediated in compliance with the applicable health risk or environmental standards.

“Remediation Accounting” or “Demolition and Remediation Accounting” or “Demolition Accounting” shall have the meaning set forth in Article VII(2)(f) of this Agreement.

“Remediation Status Update” shall have the meaning set forth in Article IX(3) of this Agreement.

“Right of Reverter” shall have the meaning set forth in Article XII(7) of this Agreement.

“Security” shall mean steps taken to ensure that property is reasonably maintained and kept in a substantially safe condition.

“Site Investigation” shall have the same meaning as defined in Environmental Laws.

“Soils RAO” shall mean a site wide RAO with regard to soils.

“Spill Act” shall mean the New Jersey Spill Compensation and Control Act, N.J.S.A. 58:10-23.11, et seq.

“SRRA” shall mean the Site Remediation Reform Act, N.J.S.A. 58:10C-1, et seq.

“State” means the State of New Jersey.

“Survey” shall mean a copy of the most current surveys of the Peddlers’ Square Property in the City’s possession, if any exist, delivered to Redeveloper by the City within sixty (60) days of the Effective Date of this Agreement.

“Technical Rules” shall mean the Technical Requirements for Site Remediation, N.J.A.C. 7:26E-1, et seq.

“Title Reports” shall have the meaning set forth in Article VII(2)(g)(iii) to this Agreement.
 
“Traffic Facility” shall have the meaning set forth in the Preamble (Whereas #13) of this Agreement.

“Uncontrollable Circumstances” shall have the meaning set forth in Article XII(14) of this Agreement.

“USEPA” shall mean the United States Environmental Protection Agency.

“Value Research Appraisal” shall mean the appraisal prepared August 12, 2016, by Value Research Associates, determining the fair market value of the Peddlers’ Square City Property to be $7,450,000, as may be updated to establish current value upon the entry of this Agreement.


ARTICLE II
DEMOLITION OF THE BERGEN 
STREET PROPERTY CONTINGENCY

The prompt demolition of the structure on the Bergen Street Property is an essential element of this Agreement.  As such, the designation of Brandywine as the Redeveloper of all the Projects identified for the construction of the New Public Safety Facilities and the agreement by the City to sell all the sites identified for the construction of such facilities herein is contingent upon the commencement of the demolition of the Bergen Street Property structure pursuant to the terms set forth within the Bergen Street Police and Fire Training Academy Redevelopment Agreement.  In the event the demolition of the structure is not commenced by that date, then Redeveloper shall be deemed to be in Default, as defined herein, and this Agreement shall terminate and be null and void, provided Redeveloper has not cured the Default in accordance with the provisions of this Agreement. Demolition shall be deemed to have commenced upon the mobilization to the Bergen Street site of the equipment and labor force necessary to undertake the demolition of the structure on the Bergen Street site.  If Redeveloper Defaults and fails to Cure said Default after title to the Bergen Street Property has been conveyed to the Redeveloper, then title to the Bergen Street property shall revert to the City in accordance with the Bergen Street Police and Fire Training Academy Redevelopment Agreement.


ARTICLE III
DESIGNATION OF REDEVELOPER
AND DUTIES OF PARTIES

1. Designation of Brandywine as Redeveloper. The City hereby designates and appoints Brandywine as the exclusive redeveloper of 183-219 Orange Street (Block 2860, Lot 3, Block 2861, Lot 10 and Block 2859, Lots 28 and 64); 221-247 Orange Street (Block 2861, Lot 34); 249 Orange Street (Block 2861, Lot 37); 63-69 Nesbitt Street (Block 2861, Lot 38); 71-79 Nesbitt Street (Block 2861, Lot 45); 180-248 Orange Street (Block 2854, Lot 1); 132-138 James Street (Block 2833.01, Lot 2) 142-152 James Street (Block 2833.02, Lot 1) and 158-176 James Street (Block 2833.03, Lot 2) on the Tax Map of the City in accordance with the LRHL and the terms and conditions of this Agreement.

2. Duties of Redeveloper.  Redeveloper shall, under this Agreement, perform the following duties:

			(a)	 Retain various professionals, who will, among other things, prepare the applications to secure the Governmental Approvals necessary to construct the Project.

			(b)	Conduct any Remediation, as set forth herein.

		(c)	Undertake Demolition on the Peddlers’ Square City Property and the Bergen Street Property, as more specifically set forth herein.

		(d)	Secure financing in the form of a binding loan commitment in an amount sufficient to carry out all aspects of the Project (the “Financing”).

		(e)	Upon the project site being designated an “area in need of redevelopment” and not just an area in need of rehabilitation, submit to the City an application for a Long-Term Tax Exemption in accordance with N.J.S.A. 40A:20-1, et seq. and the procedures set forth by Ordinance 6PSF-A, adopted by the Municipal Council on October 4, 2017.

		(f)	Assist with and participate in a coordinated defense in the event of litigation related to or arising from this Agreement.

		(g)	Pay all reasonable costs required under this Agreement and Applicable Laws when same becomes due, as further defined herein.

		(h)	Submit to the Director an updated Project Description, which shall be subject to the Director’s review and approval, which shall not be unreasonably withheld, and which shall include an itemized description of the Project, including, but not limited to: (i) infrastructure improvements; (ii) a narrative description of the project, including the number of units and breakdown of the units by the number of bedrooms; (iii) a plan for compliance with the City Design Guidelines, including standards for environmental sustainability and energy efficiency as same have been established by the Department of Economic and Housing Development; (iv) parking to be utilized or provided in connection with the project; and (v) a written description of any deed restriction(s) to run with the land, all as may be applicable; and (vi) architectural drawings and specifications.

		(i)	Submit to the Director an updated proposed Project Schedule attached hereto as Exhibit E, which shall be subject to the Director’s approval, which shall not be unreasonably withheld, and which shall include all deadlines for the submission of any applications for any Governmental Approvals necessary for the Project, the Commencement Date for the construction (“Commencement Date”), the Completion Date for the construction (“Completion Date”), and detailed progress milestones, all of which shall be materially consistent with the terms of this Agreement.

		(j)	Submit to the Director an updated proposed detailed Project Budget, which shall be subject to the Director’s approval, which shall not be unreasonably withheld, and which shall include acceptable evidence of adequate financing to complete the Project.

		(k)	Construct the Project in accordance with the terms of this Redevelopment Agreement, the Project Schedule, the Project Description, the Redevelopment Plan, Government Approvals, and Applicable Laws.

		(l) 	In the event that the Redeveloper’s general contractor is an Affiliate of the Redeveloper, notice of its identity shall be provided to the City, and such general contractor shall be deemed to have agreed that its construction of the Project is subject to the terms of this Redevelopment Agreement. The construction and implementation of the Project shall be carried out in accordance with the terms of this Redevelopment Agreement.  Any acts or omissions by such general contractor shall be deemed to be acts or omissions of the Redeveloper.

		(m)	Redeveloper shall use reasonable efforts to ensure that all consultants, professionals, employees, agents, and contractors engaged by Redeveloper or any of Redeveloper’s subcontractors shall have the skill and judgment necessary to implement the Project in compliance with the terms and conditions of this Redevelopment Agreement.

	3.	Duties of the City. The City will, under this Agreement, perform the following duties:

		(a)	Secure from the State Historic Preservation Office the permits and/or necessary approvals related to the Project, if applicable.

		(b)	Negotiate in good faith with New Jersey Transit for the acquisition of the New Jersey Transit Parcel.

		(c)	Jointly work with and cooperate with outside agencies requiring the City’s consent for the construction and rehabilitation of infrastructure improvements necessary for the construction of the Project.

		(d)	Use best efforts to relocate the Public Safety Facilities.

		(e)	Cooperate in the application for Federal and State grants and loans to the Redeveloper as applicable for the furtherance of the Project and its improvements.

		(f)	Assist with and participate in a coordinated defense against any challenge to, and/or facilitate corrections or additions to, the Redevelopment Plan, this Agreement, as well as any other Governmental Approval to be secured by the Redeveloper in order to construct the Project.

		(g)	If permitted within the redevelopment area, work in good faith to consider the approval of a financial agreement and Long-Term Tax Exemption pursuant to N.J.S.A. 40A:20-1, et seq. of up to 30 years.

		(h)	The Director will review the updated proposed Project Description and will either accept it or require it to be revised in accordance with the Director’s comments, in the Director’s sole, reasonable discretion.  If the Director does not respond in writing within thirty (30) days of receiving the Project Description, same shall be deemed satisfactory to the City. If the Director requires revisions, the Redeveloper shall submit a revised Project Description within sixty (60) days of the Redeveloper’s receipt of Director’s comments.  The request for revisions will serve to toll the Commencement Date, as that term is defined herein.  Upon the Director’s receipt of an acceptable Project Description, the Redeveloper shall be notified in writing. The Project Description shall not be modified or changed, after the Director’s approval, in any material way without the prior express written authorization of the Municipal Council which shall be by adoption of a formal Resolution.

		(i)	The Director will review the updated proposed Project Schedule and will either accept it or require it to be revised in accordance with the Director’s comments, in the Director’s sole, reasonable discretion.  If the Director does not respond in writing within thirty (30) days of receiving the Project Schedule, the same shall be deemed satisfactory to the City. If the Director requires revisions, the Redeveloper shall submit a revised Project Schedule, within sixty (60) days of the Redeveloper’s receipt of Director’s comments.  The request for revisions will serve to toll the Commencement Date, as that term is defined herein.  Upon the Director’s receipt of an acceptable Project Schedule, the Redeveloper shall be notified accordingly. The Project Schedule shall not be modified or changed, after the Director’s approval, in any material way without the prior express written authorization of the Municipal Council which shall be by adoption of a formal Resolution.

		(j)	The Director will review the updated proposed Project Budget and will either accept it or require it to be revised in accordance with the Director’s comments, in the Director’s sole, reasonable discretion.  If the Director does not respond in writing within sixty (60) days of receiving the Project Budget, the same shall be deemed satisfactory to the City. If the Director requires revisions, the Redeveloper shall submit a revised Project Budget within sixty (60) days of the Redeveloper’s receipt of Director’s comments.  The request for revisions will serve to toll the Commencement Date, as that term is defined herein.  Upon the Director’s receipt of an acceptable Project Budget, the Redeveloper shall be notified accordingly. The Project Budget shall not be modified or changed, after the Director’s approval, in any material way without the prior express written authorization of the Municipal Council which shall be by adoption of a formal Resolution.

		(k)	Cooperate in any instance where Redeveloper requires the aid of the City to complete the Project, not anticipated herein.

ARTICLE IV
PEDDLERS’ SQUARE REDEVELOPMENT 
PROJECT (THE “PROJECT”)

	1.	Scope of the Project.  The Scope of the Project is as follows:

		(a)	Peddlers’ Square. Subject to satisfactory completion, or waiver, by the Redeveloper of Due Diligence, and the satisfaction or waiver of the Conditions Precedent set forth herein, by the City, the Redeveloper hereby agrees and covenants to fully construct and implement the redevelopment project described as Area B on the Concept Plan which is annexed hereto as Exhibit A (the “Project”).  The Project shall result in the construction of approximately one thousand (1,000) multi-family mixed-income, residential units, including, as a minimum, the affordable housing units as required by Ordinance No. 6PSF-B, adopted by the Municipal Council on October 4, 2017, annexed hereto as Exhibit F, with an on-site parking garage, and other amenities as described in the Concept Plan.  Redeveloper shall be obligated to construct and implement all of the design features and elements of same to the specifications and standards set forth in the Project Description, as that term is defined herein.

		(b)	Relocation of Public Safety Facilities. The Parties expressly acknowledge that in order to complete the Project, the facilities currently existing within the Peddlers’ Square Property must be relocated.  The Peddlers’ Square City Property currently houses: (1) Tactical Training, (2) Tactical Command and (3) the Traffic Division.  In order to properly improve, modernize and expand the current facilities to best service the City, the relocation or development of new facilities is necessary, including, but not limited to: (1) the Police and Fire Training Academy; (2) the Traffic Facility; (3) the Crime and Ballistics Facility; and (4) the Evidence and Storage Facility. To the extent that the City determines that additional New Public Safety Facilities are necessary, and New Public Safety Facility Sites are selected, this Agreement shall be amended to reflect same.

		(c)	Redeveloper’s Obligation to Construct the New Public Safety Facilities. The Parties expressly agree that the Redeveloper’s obligations to construct each of the New Public Safety Facilities shall not be contingent upon the construction of the Project or any other project contemplated by this Agreement.  Failure or inability of the Redeveloper to construct any project contemplated by this Agreement shall not discharge the Redeveloper of its rights or obligations to construct any other of the New Public Safety Facilities. Likewise, if the City is unable to move forward with a commitment related to any of the New Public Safety Facilities, said failure shall not discharge the City’s obligations to move forward with the terms of the Capital Sale/Leaseback Agreement related to any other New Public Safety Facility. Both the City and the Redeveloper’s obligations related to constructing each of the New Public Safety Facilities shall be established and described in the respective New Public Safety Facility Agreements, each of which shall be independently enforceable in accordance with its terms.  Should the Redeveloper default on its obligations to construct any of the New Public Safety Facilities, and such default is not corrected promptly, the City, at its sole option, may elect to terminate this Agreement.  Termination of this Agreement shall have no effect on the Redeveloper’s obligations as to other Redevelopment Agreements or as to the Capital Sale/Leaseback Agreements.  


ARTICLE V
DUE DILIGENCE

	1. 	Peddlers’ Square Property Due Diligence. Any investigative activities undertaken upon or about the Peddlers’ Square Property by Redeveloper (“Due Diligence Activities”) are to be conducted as set forth herein.

		(a)	Due Diligence Period. The Due Diligence Period shall commence upon the date that the City has fully vacated the Peddlers’ Square Property and informed Redeveloper of same by providing a Final Vacation Notice, as set forth below (“Due Diligence Commencement Date”).  Alternately, the period for such Due Diligence Activities may commence, at Redeveloper’s election, which shall be exercised in writing, at any time upon or after, the Effective Date of this Agreement. The City shall proceed diligently and in good faith to provide for the removal of the Public Safety Facilities from the Peddlers’ Square City Property.  The Public Safety Facilities shall be fully vacated within twenty-four (24) months from the issuance of a Certificate of Occupancy for each of the New Public Safety Facilities which are necessary for the relocation of the Public Safety Facilities.  If the Public Safety Facilities are not relocated from the Peddlers’ Square City Property within said twenty-four (24) months, then the Parties agree to work in good faith to relocate the Public Safety Facilities from the Peddlers’ Square City Property.

	In any event, and regardless of when Due Diligence Activities commence, Redeveloper shall have one hundred and eighty (180) days to complete its Due Diligence Activities from the date that the Public Safety Facilities are fully vacated from the Peddlers’ Square City Property and City provides Redeveloper with a Final Vacation Notice (“Due Diligence Period”), subject to the tolling provisions within this Agreement.  The Parties expressly agree to toll the Due Diligence Period, in the event a Site Investigation and/or Phase II Environmental Site Assessment, as those terms are defined in Environmental Laws, is required, for no longer than the reasonable amount of time required to complete the Site Investigation and/or Phase II Environmental Site Assessment tasks as same may be set forth in a detailed scope of work prepared by Redeveloper’s environmental professionals.
   
			(i)	Written Notice of Vacation of Public Safety Facilities. The City shall, upon its vacation of each of the Public Safety Facilities located on the Peddlers’ Square Property, provide Redeveloper with written confirmation naming the structure vacated and date (“Individual Vacation Notice”). At its election, the Redeveloper may begin Due Diligence Activities, including Pre-Closing Abatement and Demolition, as defined herein, upon receipt of an Individual Vacation Notice for one or more Public Safety Facilities. However, as set forth above, the Due Diligence Period shall not commence until the City provides written notice of the vacation of all of the Public Safety Facilities from the Peddlers’ Square Property (e.g. all of the structures located on the Peddlers’ Square City Property as of the Effective Date of this Agreement) (“Final Vacation Notice”).

		(ii)	 Pre-Closing Abatement and Demolition Activities. At any time after the City has provided to Redeveloper an Individual Vacation Notice, or a Final Vacation Notice, confirming that the City has fully vacated any or all of the structures on the Peddlers’ Square City Property, but prior to Closing, the Redeveloper may enter upon the Peddlers’ Square Property subject to the Due Diligence and insurance requirements contained herein, in order to undertake the abatement and demolition activities as may be necessary solely for the razing of any such vacated structures (“Pre-Closing Abatement and Demolition”).  It is understood that the costs necessary for the razing of vacated structures on the Bergen Street Police and Fire Training Academy site are to be addressed in accordance with its Redevelopment and Capital Sale/Leaseback Agreements and shall not be credited against the Purchase Price under this Agreement, as further set forth herein.

	(b)	Environmental Disclosures.  The City will make available for Redeveloper’s inspection and copying, on or before the Effective Date of this Agreement, all environmental reports, consultants’ reports, investigations, or other such environmental documentation (“Environmental Disclosures”), if any, that the City may have within its reasonable possession or control and which have not already been provided to Redeveloper. The City makes no representation or warranty as to the completeness or accuracy of any such Environmental Disclosures or the suitability of the Peddlers’ Square Property, or any portion thereof, for the Peddlers’ Square Project or any other such use.

		(c)	License Granted to Redeveloper for Reasonable Access During Due Diligence Period.  The City hereby grants to the Redeveloper and its agents, employees and subcontractors, a revocable license, without the need for the execution of any additional documents, for reasonable access to the Peddlers’ Square City Property on a minimum of five (5) business days’ written notice to the Director as further set forth below, during the Due Diligence Period for the purposes of conducting its Due Diligence Activities, subject to the following terms and conditions:

			(i)	Insurance During Exercise of License. Prior to entering onto the Peddlers’ Square City Property, the Redeveloper, or its subcontractor, shall, at its sole cost and expense, purchase and keep in full force and effect, insurance, with coverages and limits as shall be specified by the City in writing.  Redeveloper shall provide the City with a copy of the Certificates of Insurance or other documentation deemed sufficient by the City in its reasonable discretion to demonstrate that the required insurance has been obtained and is in full force and effect.

			(ii)	Release of the City from Claims Arising Out of Exercise of License. Redeveloper acknowledges that the City has not made and does not make any representations or warranties of any kind regarding the suitability of the Peddlers’ Square Property for the intended use or the nature and condition of said parcel, including with regard to, but not limited to, the environmental condition. Redeveloper hereby fully and forever expressly releases the City from any claim whatsoever arising out of or relating to the Redeveloper’s Due Diligence Activities upon the Peddlers’ Square Property. This release shall survive the termination of this Agreement or the issuance of the Certificate of Completion, as applicable.

			(iii)	Defense, Indemnification and Hold Harmless of the City from Claims Arising Out of Exercise of License. The Redeveloper shall, at its own cost and expense, defend, indemnify and hold the City harmless from and against any and all claims, suits and actions which may be brought or asserted against the City and its elected and appointed officials, representatives, consultants, professionals, agents, or employees arising from or relating in any way to the Redeveloper’s Due Diligence Activities on the Peddlers’ Square City Property; provided however, that this provision shall not be deemed to relieve any insurance company which has issued a policy of insurance which may be provided for in this Agreement from its obligation to defend Redeveloper, the City, and any other insured named in such policy of insurance in connection with claims, suits or actions covered by such policy.  Any cost for reasonable attorneys’ fees in situations where it is necessary for the City to engage its own attorneys or experts and all costs to defend the City and its elected and appointed officials, representatives, consultants, professionals, agents, or employees shall be paid out of the escrow account established hereunder in Article IV(1)(d) or otherwise reimbursed to the City by Redeveloper in connection with such indemnification claim. The Redeveloper’s indemnification obligations herein shall survive Closing or the termination of this Agreement, as may be applicable.

			(iv)	Removal of Materials. The Redeveloper shall, at its sole cost and expense, promptly upon the generation of same, remove and properly dispose of all substances, materials or wastes resulting from its Due Diligence Activities on the Peddlers’ Square City Property, subject to the terms and conditions herein. Under no circumstances shall Redeveloper incur any liability or obligation for the identification or discovery of previously unknown pre-existing environmental contamination at the Peddlers’ Square City Property during the Due Diligence Period. Additionally, if Redeveloper elects to terminate this Agreement in accordance with Article IV(1)(c), and if directed to do so by the City in the exercise of the City’s sole discretion, the Redeveloper shall, at its sole cost and expense and to the extent permitted to do so under Applicable Laws, restore or repair any portion of the Peddlers’ Square City Property that was damaged or impacted as a result of the Redeveloper’s Due Diligence Activities thereupon, excepting the work done as part of the Due Diligence Demolition and Remediation Activities, as defined herein.

			(v)	Due Diligence Reporting. Redeveloper shall promptly make available to the City any reports, studies, data or other such results of the Redeveloper’s Due Diligence Activities, for informational purposes only and without any representation or warranty made by Redeveloper.  If, during the Due Diligence Period or during any Remediation upon or associated with the Peddlers’ Square Property a confirmed Immediate Environmental Concern (“IEC”), as that term is defined in applicable Environmental Laws, is discovered, Redeveloper shall immediately notify the City of same. Redeveloper and the City agree to cooperate with each other in order to comply with all applicable Environmental Laws with regard to addressing an IEC and to account for the City’s payment of any and all work associated with the IEC that may be undertaken by Redeveloper at the City’s request.

		(d)	Termination Rights of Redeveloper based upon Due Diligence. Redeveloper shall have the right to terminate this Agreement, in its sole, unqualified discretion, during the Due Diligence Period.  In the event that the Due Diligence Activities undertaken by Redeveloper on the Peddlers’ Square Property shall not be satisfactory to Redeveloper, then Redeveloper may terminate this Agreement with specific regard to the Peddlers’ Square Property in accordance with the Notice provisions set forth in Article XIII of this Agreement.  The Parties expressly agree that Termination of this Agreement shall not affect any other Redevelopment Agreement between the Parties related to the New Public Safety Facilities in that the construction and transactions set forth in the New Public Safety Facility Capital Sale/Leaseback Agreements may proceed separately and apart from the construction and transactions related to the Peddlers’ Square Property. In the event that this Agreement is terminated for any reason by either party, the Redeveloper’s designation as the exclusive Redeveloper of the Peddlers’ Square Property shall simultaneously and automatically terminate.


ARTICLE VI
CONDITIONS PRECEDENT TO THE SALE OF PEDDLERS’ SQUARE PROPERTY; AUTOMATIC TERMINATION OF BRANDYWINE AS EXCLUSIVE REDEVELOPER OF THE PEDDLERS’ SQUARE PROPERTY

1.	Conditions Precedent.  The following are Conditions Precedent to the Redeveloper’s obligation to purchase and the City’s obligation to sell the Peddlers’ Square Property: 

	(a)	Expiration of the Due Diligence Period Without Termination or Waiver by the Redeveloper. 

	(b) 	Receipt by Redeveloper of Financing.

	(c)	Title Commitment. Redeveloper shall have submitted to the Director of the Department of Economic Housing and Development (the “Director”) a title commitment evidencing that the City has clear and marketable title to the Peddlers’ Square Properties, as defined in Article VII(2)(g)(ii).

	(d)	Project Description. The Parties agree that the basis for entry into this Agreement is the Concept Plan, which is annexed hereto as Exhibit A and fully incorporated into this Agreement. Not later than one hundred eighty (180) days after the expiration of the Due Diligence Period, the Redeveloper shall submit an updated proposed detailed project description (“Project Description”) to the Director, which shall be subject to the Director’s review and approval, which will not be unreasonably withheld. 

	(e)	Project Schedule. Within one hundred eighty (180) days of the expiration of the Due Diligence Period, the Redeveloper shall submit an updated proposed Project Schedule to the Director. The Director will review the updated proposed Project Schedule and will either accept it or require it to be revised in accordance with the Director’s comments, in the Director’s sole reasonable discretion. If the Director does not respond in writing within thirty (30) days of receiving the Project Schedule, the Project Schedule shall be deemed satisfactory to the City. If the Director requires revisions, the Redeveloper shall submit a revised Project Schedule within sixty (60) days of the Redeveloper’s receipt of Director’s comments.  The request for revisions shall serve to toll the Commencement Date. Upon the Director’s receipt of an acceptable Project Schedule (“Project Schedule”), the Redeveloper shall be notified in writing.  The Project Schedule shall not be modified or changed in any material way without the prior express written authorization of the Municipal Council which shall be by formal adoption of a Resolution. Further, in the event that dates or timeframes within the Project Schedule conflict with the terms of this Agreement, the terms of this Agreement shall control.

		(f)	Project Budget.  Within one hundred eighty (180) days of the expiration of the Due Diligence Period, the Redeveloper shall submit an updated proposed detailed project budget (“Project Budget”) to the Director, which shall be subject to the Director’s approval, and which shall include acceptable evidence of adequate financing to complete the Project.

		(g)	Long-Term Tax Abatement. Only if permitted through the designation of the Peddlers’ Square Properties as an “area in need of redevelopment” rather than just a rehabilitation designation, execution of a Financial Agreement between the City and the Redeveloper pursuant to N.J.S.A. 40A:20-1, et seq. and Ordinance 6PSF-A, adopted by the Municipal Council on October 4, 2017.

		(h)	Transfer of New Jersey Transit Parcel. The Parties acknowledge that the transfer of the New Jersey Transit Parcel is necessary for the redevelopment of the Peddlers’ Square Property.  In the event the New Jersey Transit Parcel is not acquired within two (2) years from the expiration of the Due Diligence Period, Redeveloper may elect to terminate this Agreement, which termination shall be exercised in writing.

		(i)	Legislation. Adoption by the Municipal Council of any resolution or legislation that may be required for the City to undertake the activities set forth herein.

		(j)	Purchase Price.  The Redeveloper shall have delivered the Purchase Price to the City in immediately available funds.

		(k)	Representations and Warranties:  All of the representations and warranties of the Redeveloper contained in this Agreement shall have been true and correct in all material respects when made, and shall be true and correct in all material respects as of the date of the Closing as if made at and as of that date.

		(l)	Covenants:  Redeveloper shall have performed and complied in all material respects with the covenants and agreements required by this Agreement to be performed or complied with prior to Closing.

		(m)	Legal Impediments:  There shall not exist at the date of Closing any temporary restraining order, preliminary or final injunction, writ, decree, final order, ruling or decision of a court of competent jurisdiction or governmental authority restraining or preventing the consummation of any of the transactions contemplated hereby.

		(n)	Governmental Approvals: receipt of all necessary reviews, consents, permits or other approvals of any kind legally required by any Governmental Body in order to carry out the Project; the Parties expressly agree that all timeframes herein shall be tolled while Governmental Approvals are sought, which may include, but are not limited to:

(i)	amendment of the Redevelopment Plan, if required;

(ii)	approval of the State Historic Preservation Office and Newark Landmarks and Historic Commission, to the extent required by law, for the implementation of the Project;

(iii)	any other Governmental Approvals that may be required for the construction, Demolition, Financing, transfer of land and/or any other component of the implementation of the Project; and

(iv)	any Governmental Approvals authorizing the occupancy and uses of the Project for the purposes contemplated hereby, upon completion of the development and construction of the Project.

		(o)	Extensions. The Director may, in his sole discretion, grant up to two (2) six-month extensions of any deadline imposed herein upon a showing of good cause by the Redeveloper, and upon a written request by the Redeveloper, submitted in accordance with the Notice provisions herein, at least 30 days prior to the expiration of the deadline.

	2.	Automatic Termination of Brandywine’s Designation as Exclusive Redeveloper and Right to Purchase the Peddlers’ Square Property. The City and the Redeveloper shall cooperate with each other towards the satisfaction of each of the Conditions Precedent set forth above but, in any event, the Redeveloper shall satisfy all of the Conditions Precedent within two years of the termination of the Due Diligence Period and a failure to do so may, at the City’s election, subject to this Agreement’s Tolling, Default, Notice and Cure provisions, render the Project null and void, including the Redeveloper’s designation as the exclusive redeveloper of the Peddlers’ Square Property and the right to develop the Project.


ARTICLE VII
PURCHASE & SALE OF THE 
PEDDLERS’ SQUARE PROPERTY

1. Agreement to Sell and Purchase the Peddlers’ Square City Property.

			(a)	Peddlers’ Square City Property. Subject to the terms, conditions and Conditions Precedent contained within this Agreement, the City agrees to sell the Peddlers’ Square City Property to the Redeveloper, and the Redeveloper agrees, subject to satisfactory Due Diligence, to purchase the Peddlers’ Square City Property from the City for the Peddlers’ Square City Purchase Price. As further set forth herein, the Peddlers’ Square City Property is being sold in its “AS IS, WHERE IS, WITH ALL FAULTS” condition and the City makes no representations, either express or implied, as to the nature and condition of, or the marketability of the title to the Peddlers’ Square City Property.

			(b)	Inclusion of New Jersey Transit Parcel.   The Parties expressly acknowledge that the parcel immediately adjacent to the Peddlers’ Square City Property, commonly referred to as 71-79 Nesbitt Street (Block 2861, Lot 45), is intended to be redeveloped as part of the Project. The Parties agree to cooperate to ensure the transfer of the New Jersey Transit Parcel to Redeveloper.  The Parties agree that the Value Research Appraisal, as that term is defined herein, for the Peddlers’ Square City Property, does not include the New Jersey Transit Parcel. The Redeveloper agrees to pay the City all costs reasonably incurred by the City that are associated with the acquisition of the New Jersey Transit Parcel from New Jersey Transit, including, but not limited to, appraisal and survey costs, legal fees, and closing costs. The Redeveloper agrees to make such payment to the City as may be required by New Jersey Transit for the acquisition of the parcel in advance of the closing of title, in order to relieve the City of an interim appropriation to cover the closing costs. The Parties anticipate a simultaneous closing of title from New Jersey Transit to the City, and from the City to the Redeveloper.
 
2.	Terms and Conditions of Purchase and Sale of the Peddlers’ Square Property.

		(a)	Closing of Title and Satisfaction of Conditions Precedent. Closing of title to the Peddlers’ Square City Property shall take place within ninety (90) days of the satisfaction or waiver by the Redeveloper or the City, as the case may be, of all of the Conditions Precedent to Closing as set forth herein.

		(b)	Payment of the Purchase Price. The Purchase Price shall be: (1) Seven Million Four Hundred Fifty Thousand Dollars ($7,450,000), which is the price for the Peddlers’ Square City Property as determined by the Value Research Appraisal (the “Peddlers’ Square City Property Purchase Price”), as may be updated to establish a current market value; plus (2) the total costs reasonably incurred by the City for the acquisition of the New Jersey Transit Property and the appraised value or the assessed value, whichever is greater, of any portion of the Peddlers’ Square City Property that is owned by the City but not included in the Value Research Appraisal (collectively, the “Purchase Price”), less any credits as set forth herein, to be paid as follows:

			(i)	Upon the satisfaction of or waiver of the Conditions Precedent, as set forth herein, Redeveloper shall pay the City the Purchase Price in its entirety, subject to the Demolition and Remediation Credit, as set forth herein.
 
		(c)	Demolition and Remediation Credit. At Closing of the Peddlers’ Square City Property, and subject to the Reconciliation provisions set forth herein at Article VII(2)(f), Redeveloper shall be entitled to a credit of up to twenty percent (20%) of the Peddlers’ Square City Property Purchase Price to account for reasonable, necessary, and quantified costs to be incurred and paid by Redeveloper for any Demolition, as that term is defined herein, and any Remediation, as that term is defined herein, undertaken upon the Peddlers’ Square City Property, all of which shall be undertaken in accordance and compliance with all Applicable Laws, rules and regulations. Said credit shall initially be based upon written estimates for the Demolition and the Remediation of the Peddlers’ Square City Property, which estimates shall have been prepared by competent professional(s), reviewed by the City’s professionals, and approved by the Director in writing, in the Director’s reasonable discretion (collectively, “Demolition and Remediation Credit” or separately, the “Demolition Credit” and the “Remediation Credit”).

(d)	Limitation on Credits. In no event shall the Demolition and Remediation credits issued against the Purchase Price exceed twenty percent (20%) of the Peddlers’ Square City Property Purchase Price to be paid at the Closing of the Peddlers’ Square Property (the “Purchase Price Maximum Credit”). In no event shall the total credits issued against the Purchase Price include monies expended for Due Diligence Activities, or for Pre-Closing Environmental Abatement and Demolition, as that term is defined herein, or for the Bergen Street Police and Fire Training Academy site demolition costs.

		(e)	Eligible Costs. Redeveloper expressly acknowledges and agrees that any Demolition and Remediation Credits approved by the Director shall be fully reconciled promptly upon the completion of the actual Demolition and Remediation work to be undertaken by Redeveloper upon the Peddlers’ Square City Property, and as stated above, any such Demolition and Remediation Credits shall only be provided for reasonable, necessary and quantified costs that have been reviewed and approved in writing by the Director (“Eligible Costs”).  Under no circumstances shall such Eligible Costs comprise: (i) the amount of any public funding which is obtained by either the City or Redeveloper for utilization on or towards the costs for the Demolition or Remediation of the Peddlers’ Square Property at any time; (ii) any costs or fees associated with Biennial Certifications or other such Long Term Compliance Obligations associated with any Remedial Action Permits which are issued for any Engineering or Institutional Controls that are implemented upon the Peddlers’ Square Property in connection with any Remediation; (iii) grant management fees or project management fees, if any; (iv) development or construction fees, except as such development or construction fees may be incurred in connection with the implementation of an Engineering Control utilized in the Remediation of the Peddlers’ Square Property (v) costs or fees arising out of Redeveloper’s Due Diligence Activities; or (vi) the costs associated with the Pre-Closing Environmental Abatement and Demolition activities, which shall be the City’s responsibility and shall be accounted for in the Capital Sale/Leaseback Agreement for the appropriate New Public Safety Facility, and shall not be considered as an Eligible Cost.  Any capitalized terms in this paragraph that are not defined herein shall have the meaning set forth in applicable Environmental Laws.

		(f)	Reconciliation of Demolition and Remediation Credit. Upon the completion of the Demolition and Remediation of the Peddlers’ Square City Property, and the issuance of one or more Remedial Action Outcome(s) covering the entirety of the Peddlers’ Square City Property as well as the Remediation of any off site Hazardous Substances which were generated upon the Peddlers’ Square City Property (“RAO”), the Redeveloper shall provide the Director with a written accounting of all costs and fees incurred by Redeveloper for the Demolition and Remediation of the Peddlers’ Square City Property (collectively, the “Demolition and Remediation Accounting” or separately, the “Demolition Accounting” and the “Remediation Accounting”). Such Demolition and Remediation Accounting shall be in an itemized format with sufficient detail, in the City’s sole, reasonable discretion, to enable the City to utilize such documentation in a cost recovery action, as may be applicable.  Following the Director’s review of same, the Director shall issue written notification to the Redeveloper as to the costs identified in the Demolition and Remediation Accounting which the Director determines to comprise “Eligible Costs” in accordance with the terms herein; provided however, that if the Director determines that any such costs are not “Eligible Costs”, then the Director shall provide an explanation of the rationale for such determination. The Director shall have sixty (60) days to issue said written notification to the Redeveloper regarding the determination of those costs which comprise “Eligible Costs.”  In the event no such written notice regarding the Eligible Costs is provided to the Redeveloper within sixty (60) days of Director’s receipt of Redeveloper’s submission, then all of Redeveloper’s Demolition and Remediation costs shall be deemed approved by the Director and shall comprise all or part of the Demolition and Remediation Credits, subject to the terms herein.

	Redeveloper acknowledges and agrees that a request for the issuance of a Certificate of Completion for the Project, which shall be in writing, shall not be considered by the City unless and until a determination as to what costs comprise “Eligible Costs” has been made by the Director and the Credits which had been provided against the Purchase Price for the Demolition and Remediation are fully reconciled, as set forth herein.  In the event that the total Demolition and Remediation Credits which were granted against the Purchase Price at Closing exceed the amount of the Eligible Costs for the actual Demolition and Remediation work undertaken by Redeveloper upon the Peddlers’ Square City Property, then Redeveloper shall promptly, but no later than thirty (30) days after receipt of written notice from the Director, fully reimburse the City for any such difference between the amount of said Demolition and Remediation Credits and the amount of the Eligible Costs (“Reimbursement”).  In the event the full Reimbursement is not received by the City within said timeframe, the City may, at its sole discretion, record a lien against the Peddlers’ Square City Property in the amount of the Reimbursement. In the event that the total Demolition and Remediation Credits which were granted against the Purchase Price at Closing are less than the amount of the Eligible Costs for the actual Demolition and Remediation work undertaken by Redeveloper upon the Peddlers’ Square City Property, then the Redeveloper shall be reimbursed by the City for the additional Eligible Costs, up to the Maximum Purchase Price Credit, in a lump sum payment within 90 days of written notice by Redeveloper to the City.

		(g)	Peddlers’ Square Property Transfers of Ownership; Title and Surveys.

			(i) 	Deed. At Closing, the City shall deliver to the Redeveloper a properly executed Bargain and Sale Deed (the “Deed”) in substantially the form attached hereto as Exhibit C, an affidavit of title, a properly executed affidavit of consideration or exemption, a true copy of the resolution of the Municipal Council authorizing the sale and conveyance, and such other documentation as may reasonably be requested by Redeveloper’s title insurance company. The Deed shall contain all of the restrictions, covenants and conditions required under N.J.S.A. 40A:12A-9 as may be applicable, including the Right of Reverter, as set forth herein, unless the Parties agree that such covenants are to be included in a separate Declaration of Covenants and Restrictions to be recorded simultaneously with the Deed.  The Deed also shall contain the terms of the Redevelopment Plan, and this Agreement, and the condition of said title so conveyed will be in accordance with the requirements of this Agreement. Rider(s) shall be attached to the Deed enunciating the covenants and restrictions that this Agreement imposes upon the land and said Riders shall be recorded as part of and simultaneously with the recording of the Deed.  Redeveloper’s signature will be required on the Deed and any Riders thereto in acknowledgment thereof.

			(ii)	Clear and Marketable Title. The City shall transfer and convey to the Redeveloper clear and marketable title, by Bargain and Sale Deed and insurable by a title insurance company licensed to do business in the State at regular rates, free of all claims and rights of others, except for: (a) normal utility easements servicing the respective parcel which do not interfere with Redeveloper’s intended use thereof; (b) ALTA 2006 preprinted exceptions; and (c) any Permitted Exceptions, as that term is defined herein.

			(iii) 	Title Reports. Redeveloper shall order title reports for the Peddlers’ Square Properties in accordance with the Project Schedule.  Redeveloper shall provide the City with a copy of the title reports and shall notify the City in writing of any objection to title prior to the end of the Due Diligence Period. Failure to notify the City of an objection to title by the end of the Due Diligence Period shall be deemed a waiver by the Redeveloper of all objections to any lien, encumbrances or other exception that may be revealed by the title reports (as waived, or as otherwise deemed acceptable by Redeveloper). 
			(iv)	Title Policy.  In conveying the title to the Peddlers’ Square Property by Deed to the Redeveloper at the Closing, the City shall convey such title as the title insurer will approve and insure at its regular premium and without special premium, subject to Permitted Exceptions (defined below).  The following are not objections to title, but rather, permitted title encumbrances (the “Permitted Exceptions”):  (a) covenants, conditions, building and use restrictions required by this Agreement or as specified in the Redevelopment Plan, as they relate to the Peddlers’ Square Property and the Final Site Plan; (b) any facts disclosed by a survey of the Peddlers’ Square Property provided the same do not materially or adversely affect the ability of the Redeveloper to construct, operate and maintain the Project on the Peddlers’ Square Property as contemplated by the Redevelopment Plan; (c) title exceptions appearing on the Final Site Plan and according to this Agreement; (d) present and future statutes, laws, ordinances, regulations, restrictions, legal requirements and orders of any Federal, State, County or municipal government or other public authority relating to the Peddlers’ Square Property or the use thereof, provided same do not prohibit the development of the Peddlers’ Square Property in the manner contemplated by the Redevelopment Plan; (e) statutory liens for real estate taxes not due and payable; (f) applicable local building and zoning laws and regulations; (g) covenants and restrictions of record and such further title defects not disclosed by an instrument of record as will not materially and adversely affect the ability of the Redeveloper to construct, operate and maintain the Project as contemplated by the Redevelopment Plan; (h) surface conditions observable by a visible inspection of the Peddlers’ Square Property and subsurface conditions affecting the Peddlers’ Square Property not visible by inspection; (i) the conditions, covenants and restrictions set forth or referred to elsewhere in this Agreement; (j) the provisions of the LRHL; (k) such other title exceptions as may be consented to or approved by Redeveloper or the title insurer in writing; (l) the rights of utility companies to maintain pipes, poles, cables and wires over, on and under the street, the part of the Peddlers’ Square Property next to the street or running to any building, house, structure or other improvement to the Peddlers’ Square Property; (m) the fact that some or all of the Peddlers’ Square Property does not have access to or adjoin existing public rights-of-way, thoroughfares and/or streets; and (n) any riparian rights or interest of the State requiring a riparian grant or conveyance of riparian rights to the Peddlers’ Square Property, and any other legal requirements of the State.

			(v)	Title Objections. In the event the Redeveloper raises title objections, the City shall reasonably remedy such objection(s) and the City shall then be entitled to delay the respective Closing Date for a reasonable period of time, not to exceed one hundred and eighty days (180) with the prior written consent of the Redeveloper, which shall not be unreasonably withheld, in order to effectuate such remedy, or in the case of liens or other unpermitted exceptions outstanding against the Peddlers’ Square Property, as of the Closing Date for which the City is responsible and which involve only the payment of money, the City may elect to apply any portion of the Purchase Price to pay and satisfy those items.  If the City is unable to remedy any such title defect(s), then the Redeveloper may either (i) waive the objection and proceed to Closing; or (ii) terminate all or part of this Agreement in accordance with the terms herewith.

			(vi)	Bring Down. Redeveloper may obtain updated title searches for each parcel (each, a “Bring Down”) prior to the Closing; any new title objection which did not previously appear on the original Title Report shall be addressed in the same manner as set forth above.

			(vii)	Survey. Within sixty (60) days of the Effective Date of this Agreement, the City shall deliver to Redeveloper a copy of the most current surveys of the Peddlers’ Square City Property in the City’s possession, if any. During the Due Diligence Period, Redeveloper may obtain, at its sole cost and expense, a current/updated ALTA survey which sets forth the metes and bounds legal descriptions (each, a “Survey”).  The Deed to be delivered to Redeveloper at Closing shall include the metes and bounds description(s) prepared by Redeveloper’s licensed surveyor reflecting its Survey, provided that such Survey has been made available to the City and is certified to the City and City’s attorneys, and such other parties as the City may reasonably request.  If the legal description in the Survey differs from the metes and bounds description contained in the Deed to the City, and the Survey is certified to the City, then the City agrees to convey to Redeveloper any property described in the Survey description but not included in the metes and bounds description contained in the Deed into the City, to the extent the property described in the discrepancy is owned by the City.  If the Survey or any update thereof prior to Closing shows any encroachment or other condition, the same shall be deemed and treated in the same manner as title objections under the foregoing provisions of this Section.

		(h)	 Covenant not to Encumber.  From and after the Effective Date of this Agreement until the Closing on the Peddlers’ Square Property to Redeveloper, or the termination of this Agreement, the City shall not grant any mortgage, lease, easement, restriction or other encumbrance on title to any of the Peddlers’ Square Properties, except as may be necessary or appropriate to obtain any state or federal grant, without the prior written consent of the Redeveloper, but only to the extent that the City owns the property.

	(i)	Recordation of Documents.  Upon the Closing, Redeveloper shall file this Agreement, the Deed and any other related documents as determined by the City for recordation among the land records of the County and State.  The Deed shall be by its terms expressly subject and subordinate to the provisions of this Agreement. The Redeveloper shall pay all costs of such recordation and shall supply evidence of such recordation to the City.

	(j)	Security. Promptly upon the commencement of the Due Diligence Period, the Redeveloper shall be responsible for reasonably securing the Peddlers’ Square City Property and for ensuring that said parcel is reasonably maintained and kept in a materially safe condition (“Security”). At the request of the City, Redeveloper shall also promptly install a temporary fence around the perimeter of the parcel which fence shall meet all requirements set forth by the City Code. Alternatively, and at the sole reasonable discretion of the City, after providing Redeveloper with notice and Redeveloper’s failure to respond within a reasonable time, the City may take steps to implement the appropriate Security for the Peddlers’ Square City Property and the Redeveloper shall be required to reimburse the City for the reasonable costs incurred by the City within thirty (30) days of the City’s demand for same.

	(k)	Risk of Loss.  Except as otherwise provided herein, the City is responsible for any damage or loss to the Peddlers’ Square City Property, except for typical wear and tear, until the Closing. 

	(l)	Brokerage Fees.  The Redeveloper and the City each represent one to the other that no real estate broker initiated, assisted, negotiated or consummated this Redevelopment Agreement as broker, agent, or otherwise acting on behalf of either the City or the Redeveloper, and the City and the Redeveloper shall indemnify each other with respect to any claims made by any person, firm or organization claiming to have been so employed by the indemnifying party.

	(m)	Non-Foreign Affidavit.  The City shall provide to the Redeveloper at the Closing an adequate Non-Foreign Affidavit stating the inapplicability of 26 U.S.C. §1445 to the sale of the respective parcel.

	(n)	Form 1099-B Filing.  In compliance with the requirements of the Internal Revenue Code, the Redeveloper shall collect certain information as necessary to complete and file Form 1099-B with the Internal Revenue Service.  
 
	(o)	Impositions.  Unless otherwise set forth in this Agreement, the Redeveloper shall be responsible for the payment of any and all Impositions assessed against the Peddlers’ Square Property from and after the date of the conveyance of the Peddlers’ Square Property to the Redeveloper.


ARTICLE VIII
IMPLEMENTATION OF THE PROJECT

1.	Diligent Commencement and Completion of all Components of the Project.   Subject to the terms herein, the Redeveloper agrees to commence construction and diligently complete all components of the Project and that, but for a Tolling Event, as that term is defined herein, the City shall require Redeveloper to strictly comply with the timeframe set forth herein and with the Project Schedule. Redeveloper acknowledges that the failure to diligently pursue the completion of the Project may, in and of itself, be deemed an Event of Default, as that term is defined herein.

	2.	Changes to Project or Project Schedule.  In the event the Redeveloper wishes to materially change or modify the Project or the Project Schedule in a manner that otherwise requires any significant new permits or approvals or any amendment or modification of any existing permits or approval, the Redeveloper will submit appropriate applications and/or supporting plans or other required documentation to the City for the City’s written approval, which approval must be secured prior to development of the altered Project and which approval shall not be unreasonably withheld, delayed or conditioned.

	3.	City Cooperation with Approvals.	The City shall make all reasonable efforts to ensure that all applications and related documents submitted to the City by Redeveloper in connection with any applications submitted to the Central Planning Board, Zoning Board or the Administration are reviewed and a decision rendered.  The City agrees that the Commencement Date shall be tolled during the time that any necessary approvals are being considered by the Director and/or the City. 

	4. 	Estoppel Certificates. At any time prior to the issuance of a Certificate of Completion for the Project, but in any event no more than twice per year, the City shall, within thirty (30) days of its receipt of a written request by the Redeveloper or of any mortgagee, lender, purchaser, tenant or other party having an interest in the Project, execute and deliver to the appropriate party, an instrument in which the City:
 
(a)	certifies that this Agreement is unmodified and in full force and effect (excepting only modifications which shall be set forth);

(b)	states whether to the best knowledge of the City the Redeveloper is in Default under this Agreement, and, if so, specifying each such Default; and
 
(c)	confirms such other factual matters within the City’s knowledge or control pertinent to this Agreement as requested by the requestor.

	5. 	Access and Cooperation.  At any time between the Effective Date and Closing, upon sufficient notice to the City and in cooperation and coordination with the City’s Department of Public Safety, Redeveloper shall be allowed reasonable access to the Peddlers’ Square City Property, the New Jersey Transit Parcel, once acquired or access granted by New Jersey Transit, and the entire Peddlers’ Square Property to begin its Due Diligence. The Parties expressly agree that although the City shall grant reasonable access to the Peddlers’ Square City Property, the Due Diligence Period shall not officially commence until the Peddlers’ Square Property is completely vacant. The City and the Redeveloper agree to cooperate with each other regarding the implementation of this Agreement. The Redeveloper further warrants that it will not intentionally interfere with the continued operations of the City at the Peddlers’ Square Property. 

	6. 	Extensions and Approvals. Any timeframe related to the Pedder’s Square Property may be extended as set forth herein but only upon written application demonstrating good cause, and receipt of written approval by the Director, as further specified herein. If the Director fails to respond in writing to the Redeveloper’s request for an extension within 30 days, the Redeveloper shall submit another request. If the Director fails to respond within 30 days from the second request, this failure shall be considered an approval of the requested extension.  Any extensions or approvals issued by the City pursuant to this Agreement shall be filed with the City Clerk’s office; it shall be the responsibility of the City to file same with the City Clerk’s office. 

	7. 	Certificate of Completion. Upon satisfaction of all the terms and conditions of this Agreement, and upon receipt of a written application to the City by the Redeveloper, the City shall issue a Certificate of Completion, which shall be in proper form for recording and which shall acknowledge that the Redeveloper has performed all of its duties and obligations under this Agreement governing the Project, as is defined herein and has completed the implementation and construction of same in accordance with this Agreement. When issued, the Certificate of Completion shall constitute a recordable, conclusive determination of the satisfaction and termination of the agreements and covenants herein.  Unless otherwise required, upon the issuance of the Certificate of Completion, the conditions determined to have existed at the time the Peddlers’ Square Property was deemed to be in need of redevelopment or rehabilitation shall no longer exist and the provisions of this Agreement shall no longer encumber the Peddlers’ Square Property.  

	8.	Existence of Utilities.  The Parties acknowledge that local public utility providers may have certain rights with respect to the Peddlers’ Square Property and may own certain facilities located therein.  The Redeveloper agrees that it is its sole responsibility to undertake the appropriate measures to negotiate with, acquire, relocate or otherwise address the existence of these utilities and improvements and easements therefor, in order to complete the Project as provided by this Redevelopment Agreement, provided that the City shall, upon request from the Redeveloper, provide any appropriate orders as may be reasonably required to accomplish such relocation, consistent with the provisions of N.J.S.A. 40A:12A-10.  The Redeveloper shall consult local public utility providers with respect to the Peddlers’ Square Property and construction, and shall take all reasonable and customary precautions to prevent personal injury, property damage and other liabilities related to utilities above, at or under the Peddlers’ Square Property. 
 
	9.	Maintenance of the Project Improvements.  Following commencement of physical construction of the project improvements, the Redeveloper will maintain all project improvements including the buildings, parking areas, landscaping, and all such issues identified in the property maintenance code of the City until such time as Redeveloper no longer owns or leases the redevelopment area or part thereof.

	10.	Neighborhood Impacts.  The Redeveloper acknowledges that the construction of the Project will have certain impacts on the neighborhoods in the vicinity of the Project.  Although it is anticipated that the Project will provide many positive effects on the community, it is also recognized that it may result in some temporary inconveniences during the time that construction takes place and for a short time thereafter.  Therefore, the Redeveloper shall take steps, reasonably consistent with the nature of the construction activity required to complete the Project, that are reasonably necessary in order to minimize any potential negative effects that construction of the Project may produce.

	11.	Traffic Control.  The Redeveloper agrees that the direction, flow and amount of traffic in and around the redevelopment area is an issue to be addressed during the construction of the project improvements.  The Redeveloper will exert reasonable efforts to minimize the traffic impacts of construction of the project improvements upon the surrounding neighborhoods.


ARTICLE IX
ENVIRONMENTAL REMEDIATION OF THE 
PEDDLERS’ SQUARE PROPERTY

1.	Performance of Environmental Remediation. Subject to satisfactory Due Diligence, the Redeveloper shall be responsible for undertaking any Remediation, including any geophysical survey, that shall be required or otherwise deemed necessary and appropriate by a Licensed Site Remediation Professional (“LSRP”) or the NJDEP, as may be applicable, at the Redeveloper’s sole cost and expense, subject to the Remediation Credit, and Redeveloper shall diligently implement the Remediation through the issuance of RAOs in full compliance and accordance with all applicable Environmental Laws and within the timeframes required by Environmental Laws.  Redeveloper shall implement a standard of Remediation that is consistent with the future proposed use of the Peddlers’ Square Property, in accordance with applicable Environmental Laws.  Redeveloper shall promptly provide the City with a copy of any RAO that is issued in connection with its Remediation of the Peddlers’ Square Property.  In the event that the Remediation involves the implementation of any Engineering or Institutional Control, as each of those terms are defined by applicable Environmental Laws, then Redeveloper shall: obtain any Remedial Action Permit(s) (“RAP”), as same may be required; be identified as the sole Permittee thereunder; and be responsible for complying with any conditions associated with the RAP(s), including with regard, but not limited to, the establishment of any Remediation Funding Source (“RFS”) and/or Financial Assurance (“FA”) and the satisfaction of any other requirements associated with or arising out of the RAPs such as operation and maintenance of any Controls, the payment of fees, and the submission to the NJDEP of any Biennial Certifications (collectively, “Long Term Compliance Obligations”). Any capitalized terms in this paragraph that are not defined herein shall have the meaning set forth in applicable Environmental Laws. The Redeveloper’s obligations herein shall survive the Closing of title for the Peddlers’ Square Property.

2.	Environmental Release and Indemnification, Defense, and Hold Harmless of the City. The Redeveloper hereby fully releases the City and its agents, employees and/or representatives from any and all liability of any kind that may arise out of or be related to any Hazardous Substances upon or originating from the Peddlers’ Square Property, arising out of or related to the conduct of any the Remediation activities undertaken by Redeveloper, no matter by whom or when asserted.  The Redeveloper also agrees to indemnify, defend and hold harmless the City and its agents, employees and/or representatives, from and against, and shall pay any and all, liability, loss, penalty, damage, cost, claim, judgment or expense which the City may sustain, be subject to or be caused to incur by reason of any claim, suit or action based upon personal injury, death, damage to property, or any environmental contamination, release, discharge or migration of any Hazardous Substance upon or from the Peddlers’ Square Property, arising out of or related to the conduct of any Remediation activities by Redeveloper. The Redeveloper’s indemnification obligations under this paragraph shall survive the Closing for the Peddlers’ Square Property or any termination of this Agreement resulting from the issuance of the Certificate of Completion, as applicable.

3.	 Environmental Insurance Policy.  In order to secure the Redeveloper’s indemnification obligations hereunder, the Redeveloper shall cause each contractor performing Remediation activities at the Peddlers’ Square Property to provide a contractor’s environmental liability insurance policy, with a minimum limit of $1,000,000 per claim and an annual aggregate of $5,000,000 naming the City as an additional named insured (the “Environmental Insurance Policy”). The Environmental Insurance Policy shall include coverage for damage to person or property arising out of Redeveloper’s conduct of the Remediation from the policy effective date and may not be canceled or terminated until the LSRP provides written notice to the City.  The Environmental Insurance Policy also shall include coverage for any audit of any RAO issued for or in connection with any Remediation undertaken by the Redeveloper. In the event that any RAO issued for or in connection with any Remediation undertaken by the Redeveloper is audited, and the RAO is revoked or rescinded in whole or in part as a result of said audit, then Redeveloper and the City shall cooperate in an effort to obtain any available insurance coverage for same under any applicable Environmental Insurance Policy.  The Redeveloper shall provide the City with copies of any report provided to Redeveloper detailing any and all Remediation activities performed upon any of the parcels referenced herein by Redeveloper since the most recent update, including but not limited to, any and all site investigations, remediation efforts, clean ups, removals, and contamination discoveries and copies of any data generated or received (each a “Remediation Status Update”). Such Remediation Status Update shall be provided to the Director at least once every ninety (90) days, commencing upon the substantial commencement of Remediation activities and expiring upon the issuance of the RAOs. The City shall have the option to notify the Redeveloper that additional environmental insurance is required, depending upon and which shall be commensurate with the information contained in any Remediation Status Update (each an “Insurance Notice”). If the Redeveloper receives such an Insurance Notice from the City, then the Redeveloper shall, within thirty (30) days of receipt thereof, make reasonable commercial efforts to acquire additional environmental insurance in an amount reasonably related to the level of the environmental contamination. As between the City and the Redeveloper, the Redeveloper alone shall be responsible for the payment of any premium and any deductible, as applicable. Notwithstanding any other provision herein, this Section shall expressly survive the Closing and the issuance of a Certificate of Completion.


ARTICLE X
PEDDLERS’ SQUARE CITY PROPERTY GENERAL
INDEMNIFICATION, DEFENSE, HOLD HARMLESS AND RELEASE 

1. Indemnification. 

		(a)	Obligation to Indemnify.  Each Party covenants and agrees to indemnify, defend, save, and hold harmless the other Party and any Affiliates of the foregoing, and each of their respective directors, officers, elected and appointed officials, employees, shareholders, members, partners, agents, consultants, professionals, successors and assigns (“Indemnified Parties”) from and against all demands, claims, actions, causes of action, assessments, fines, penalties, losses, damages, liabilities, investigations, or written notices, including costs and expenses of any kind (including without limitation, diminution in property value and expenses of investigation by engineers, environmental consultants and similar technical personnel and fees and disbursements of counsel) (collectively, “Claims”), arising out of, in respect of or in connection with (i) that Party’s breach of its representations, warranties, covenants and/or obligations in this Redevelopment Agreement and (ii) all other Claims (including, without limitation, any third party tort claims or governmental claims, fines or penalties) directly resulting from that Party’s actions or inactions.  Notwithstanding the foregoing, neither Party shall be responsible, nor be required to reimburse, indemnify, or hold Indemnified Parties harmless, to the extent that the negligence or willful misconduct of the Indemnified Parties materially contributed to the liability from which the other Party would otherwise be required to reimburse, indemnify or hold harmless under this Section.

		(b)	Indemnification Notice.  If at any time the Indemnified Parties reasonably believe they are entitled to receive and desire defense and/or indemnification by the other party (the “Indemnifying Party”), such party requesting indemnification shall give prompt Notice of its reasonable request for indemnification to the other Party.  Failure to give prompt Notice to the other Party shall not relieve the other Party of any liability to indemnify the Indemnified Parties unless such failure to give prompt Notice materially impairs the other Party’s ability to defend.  Upon receipt of such Notice, the other Party shall defend any action or proceeding on behalf of the Indemnified Parties, including the retention of legal counsel reasonably acceptable to the Indemnified Parties, the payment of all reasonable expenses associated with such retention of legal counsel and the Indemnified Party.  The Indemnified Party shall not be liable for any settlement of any such action effected without its consent, but if settled with the consent of the other Party or if there is a final judgment against the Indemnified Parties in any such action, the other indemnifying Party shall indemnify and hold harmless the Indemnified Parties from and against any loss or liability by reason of such settlement or judgment for which the Indemnified Parties are entitled to indemnification hereunder. 

2. Release. Redeveloper acknowledges that the City has not made and does not make any representations or warranties of any kind regarding the suitability of the Peddlers’ Square Property for the intended use or the nature and condition of the Peddlers’ Square Property, including with regard to, but not limited to, the environmental nature and condition of the property, the ownership or marketability of title, and/or the existence of any riparian rights, and further, as stated elsewhere in this Redevelopment Agreement. The Peddlers’ Square Property is and shall be expressly sold in an “AS IS, WHERE IS, WITH ALL FAULTS” condition. Redeveloper hereby expressly acknowledges that the City has made no statement whatsoever regarding same, either express or implied.  


ARTICLE XI
PEDDLERS’ SQUARE PROPERTY
REPRESENTATIONS, WARRANTIES AND COVENANTS

1. Representations and Warranties by Redeveloper. The Redeveloper represents and warrants, for the purpose of inducing the City to enter into this Redevelopment Agreement and to consummate the transactions contemplated hereby, to the best of Redeveloper’s knowledge following diligent inquiry, as follows:

	(a)	Legal Power. The Redeveloper has the legal power, right and authority to enter into this Agreement and to perform each of the undertakings set forth herein.

	(b)	Organization. The Redeveloper is duly organized and is a validly existing legal entity under the laws of the State, and all necessary resolutions or authorizations have been duly adopted to authorize the execution and delivery of this Agreement and to authorize and direct the person(s) executing this Agreement to do so for and on the Redeveloper’s behalf, as may be applicable.

	(c) 	No Indictment. No indictment has been returned against any member, manager or officer of the Redeveloper.

	(d)	No Pending Actions. To the best of the Redeveloper’s knowledge and belief after diligent inquiry, there is no action, proceeding or investigation now pending, nor any basis therefor, known or believed to exist which questions the validity of this Agreement, Redeveloper’s execution hereof, or any action or act taken or to be taken by the Redeveloper pursuant to this Agreement; or is likely to result in a material adverse change in the Redeveloper’s property, assets, liabilities or condition which will materially and substantially impair the Redeveloper’s ability to perform its obligations under this Agreement.

	(e)	No Violation of Operating Agreement. The Redeveloper’s execution and delivery of this Agreement and its performance hereunder do not constitute a violation of any operating agreement of the Redeveloper or of any other agreement, mortgage, indenture, instrument or judgment to which the Redeveloper is a party, as may be applicable.

	(f)	True and Accurate Statements. To the best of Redeveloper’s knowledge, all information and statements included in any information submitted by Redeveloper to the City and its agents are complete, true and accurate in all material respects. Redeveloper acknowledges that the facts and representations contained in the information submitted by Redeveloper, incorporated herein by reference, are being relied upon by the City and are a material factor(s) in the decision of the City to enter into this Agreement.

	(g)	Capability. The Redeveloper is capable of developing, designing, financing, constructing, operating and maintaining the Project. Redeveloper has obtained or anticipates obtaining financing in an amount that is estimated to be necessary to purchase the parcels referenced herein on the terms and conditions set forth herein, and to perform all of the Redeveloper’s obligations hereunder in order to commence construction and to complete the construction of the Project within the time periods required under this Agreement.

	(h)	Prohibition on Discrimination. The Redeveloper shall not discriminate against, restrict, or segregate any person, or group of persons, on account of race, color, religion, creed, national origin, ancestry, physical handicap, age, marital status, affectional preference, sexual orientation, or gender in the sale, lease, sublease, transfer, use, occupancy, tenure or enjoyment of the Project nor shall the Redeveloper itself, or any Affiliate claiming under or through the Redeveloper, establish or permit any such practice or practices of discrimination or segregation with reference to the selection, location, number, or use of occupancy of any tenant(s), lessee(s), subtenant(s), sublessee(s), or vendee(s) upon any of the parcels referenced herein.  Redeveloper acknowledges that this Section shall comprise a covenant which shall run with the land and shall not be terminated.  

	(i)	Prohibited Political Contributions. Redeveloper hereby warrants and covenants that Redeveloper has not made and will not make at any time, through the issuance of the Certificate of Completion, any contribution that is in violation of the City’s Redeveloper Pay to Play Ordinance No. 6PSF-a050411 which prohibits certain financial contributions to any of the City’s political candidates or committees, as the same may be amended or supplemented from time to time.  

	(j)	Compliance with First Source Ordinance. Redeveloper hereby warrants and covenants that Redeveloper shall comply with all requirements set forth in the City Ordinance Amending Title II Administration, Chapter 4, General Administration, Section 20, Hiring of Newark Residents by Contractors or Other Persons Doing Business with the City of Newark and Section 21, Newark Residents’ Employment Policy, by Adding Language to Address Immediate Short Term Training and Employment Opportunities and Repealing the Newark Employment Commission, a copy of which is attached hereto and incorporated herein as Exhibit D (the “First Source Ordinance”).  

	(k)	Consistency with Redevelopment Plan. Redeveloper hereby warrants and covenants that its use of the Peddlers’ Square Property, and any construction upon the Peddlers’ Square Property by Redeveloper, shall be restricted to and consistent with the applicable Redevelopment Plan. Redeveloper acknowledges that this section shall comprise a covenant which shall run with the land and shall not be terminated.  
2. Duration of Redeveloper’s Covenants. Redeveloper’s covenant to comply with the City’s Pay to Play Ordinance, together with all other covenants made by Redeveloper in this Agreement, shall terminate and cease upon the issuance of a Certificate of Completion, except where otherwise expressly stated or as may be required or imposed by law.

3. Representations and Warranties by the City. The City hereby represents and warrants, for the purpose of inducing the Redeveloper to enter into this Redevelopment Agreement and to consummate the transactions contemplated hereby, to the best of the City’s knowledge following diligent inquiry, as follows:

		(a)	Authority to Enter into Agreement. The City has the legal power, right and authority to enter into this Agreement and the instruments and documents referenced herein to which the City is a party, to consummate the transactions contemplated hereby, to take any steps or actions contemplated hereby, and to perform its obligations hereunder.

		(b)	Legally Binding upon the City. This Agreement is duly executed by the City, and is valid and legally binding upon the City and enforceable in accordance with its terms on the basis of Applicable Laws currently in effect and the execution and delivery thereof shall not constitute a Default under or violate the terms of any indenture, agreement or other instrument to which the City is a party.

		(c)	No Pending Actions. There is no action, proceeding or investigation now pending nor any basis therefor, known or believed to exist, which questions the validity of this Agreement or any action or act taken or to be taken by the City pursuant to this Agreement.

		(d)	No Pending Litigation. There is no pending litigation that affects the rehabilitation or redevelopment area designation, as the case may be, the Redevelopment Plan or the City’s ability to convey the Peddlers’ Square Property to the Redeveloper. 

		(e)	No Violation. The City is not in violation of any term of any judgment, decree, injunction or order affecting the Peddlers’ Square Properties.

		(f)	No Pending Eminent Domain. The City has not received notice of any pending eminent domain or condemnation of the Peddlers’ Square Property and the City does not know of, or have reason to know of, any proposed eminent domain or condemnation proceeding with respect to any portion of the Peddlers’ Square Property.

		(g)	No Notice of Violation. The City has not received any notice of violation issued by any federal, state or other public authority with regard to the Peddlers’ Square Property and the City has no reason to believe that any such notice will be issued after the date hereof.

		(h)	Amendments to Redevelopment Plan.  Subject to compliance with Applicable Laws and review and approval by the City, the City shall make such changes and amendments to the Redevelopment Plan which may be necessary for Redeveloper to construct the Project as a matter of right and obtain such approvals without the need for variances or waivers from the Planning Board, and the City shall not thereafter make any changes to the Redevelopment Plan that may adversely affect Redeveloper’s rights to develop the Project on the Peddlers’ Square Property.

6.	Conflict of Interest. No member of the governing body, agent, official, employee, or other representative of the City has or shall acquire any interest, direct or indirect, in the Peddlers’ Square Property or in any property included or planned to be included in or as part of the Project, or has or shall have any interest, direct or indirect, in any contract or proposed contract for materials or services to be furnished or used in connection with the Projects or any of the parcels referenced herein, in accordance with the requirements of the LRHL, N.J.S.A. 40A:12A-11(c).

7.	Transfers.  

(a)	Prohibition Against Transfers.  Redeveloper recognizes the importance of the Project to the general welfare of the community and that the identity of the Redeveloper and its qualifications are critical to the City in entering into this Redevelopment Agreement.  Accordingly, except as set forth below in Article XI(7)(b)(ii), and in accordance with Article XI(7)(c) and Article XI(7)(d), the sale, assignment or transfer of all or a portion of the Project to a third party entity unrelated to this Redevelopment Agreement is specifically prohibited, except as otherwise stated herein.

(b)	Redeveloper Covenants.  Redeveloper covenants and agrees that:

(i)	Except as permitted in Article XI(7)(b)(ii) below, prior to the issuance of a Certificate of Completion for the Project, pursuant to N.J.S.A. 40A:12A-9(a), Redeveloper represents and warrants, for itself, its successors and assigns, that only by way of security for and only for the purpose of obtaining the capital necessary to enable the Redeveloper or any successor in interest to acquire land and construct and lease the Peddlers’ Square Property (or a subsequent refinancing of such debt), to perform its obligations under this Agreement, it shall not, without the prior written consent of the City, which shall not be unreasonably withheld, denied or delayed: (i) effect or permit any change, directly or indirectly, in the control of Redeveloper, (ii) assign or attempt to assign this Agreement or any rights herein, (iii) make any total or partial sale, lease, transfer or conveyance of the whole or any part of its interest in the Project; or (iv) pledge, or transfer all or substantially all of its assets (collectively (i) through (iv), a “Transfer”).  If Redeveloper proposes a Transfer, other than as set forth above, Redeveloper will promptly provide to the City for its consideration information concerning the proposed transferee, and any other documentation reasonably requested by the City pertaining to the transferee’s identity, principals, qualifications, reputation and financial condition.  Notwithstanding the foregoing, Redeveloper may not undertake a Transfer prior to the issuance of the Certificate of Completion.  If a Transfer is approved by the City, the transferee, by written document acceptable in form and substance to the City, for itself and its successors and assigns, and for the benefit of the City, shall expressly assume all of the obligations of Redeveloper under this Agreement and shall agree to be subject to all the conditions and restrictions to which Redeveloper is subject hereunder, including the restrictions regarding the right to subsequent transfers.  All relevant instruments and other legal documents proposed to effect any such transfer shall be submitted to the City, and if the transferee is approved by the City, such approval shall be indicated to Redeveloper in writing.

(ii)	Redeveloper, without violating the provisions of Article XI(7)(b)(i), may, subject to the requirements of N.J.S.A. 40A:12A-9(a), effect the following Transfers, to which the City hereby consents upon receipt of notice thereof, without the necessity of further action by the City (the “Permitted Transfers”): (a) transfers to an Affiliate of Redeveloper, including but not limited to an Urban Renewal Entity or limited liability company, provided, however, that such assignee assumes the obligations of Redeveloper hereunder; (b) capital and/or mortgages to secure financing/refinancing and/or the construction of a Project; (c) environmental covenants and restrictions imposed by NJDEP or USEPA as a condition of any permit or Approval; (d) any contract or agreement which effectuates any of the foregoing exceptions; and (e) any transfer to a special purpose entity owned and/or controlled Redeveloper pursuant to the terms and conditions of this Agreement, provided, however, that such assignee assumes the obligations of Redeveloper hereunder with respect to such transferred Project.  

(iii)	Upon issuance of a Certificate of Completion for the Project, Redeveloper shall have the right to sell its interest in the Project subject to the provisions of the Capital Sale/Leaseback Agreement and other applicable agreements.

(iv)	The Deed(s) conveying the Peddlers’ Square Property shall contain a restriction against transfers as set forth in this Article XI(7)(b) and, in addition, shall provide that in the event of any attempted transfer in violation of the restriction in Article XI(7)(b), the City shall be entitled to the ex parte issuance of an injunction restraining such transfer, and the recovery of legal fees and related expenses of the City in connection with any such legal action.  Upon the recording of the Deed in the Office of the County Clerk, the provision affording such injunctive relief shall have the same force and effect as a Notice of Lis Pendens.  The City acknowledges that upon the issuance of the Certificate of Completion, the prohibitions against transfers set forth in this Article XI(7) shall be of no further force and effect.

(c)	Notice of Permitted Transfers.  With respect to any Permitted Transfers, the Redeveloper shall provide to the City written Notice thirty (30) days prior to any such Permitted Transfer, including a description of the nature of such Permitted Transfer, and the name(s) and address(es) of the parties and any parties, individuals and/or entities comprising such parties.

(d)	Transfers Void.  Any transfer of the Redeveloper’s interest in violation of this Redevelopment Agreement shall be a Default (as defined in Article XII(1)) of the Redeveloper and shall be null and void ab initio.  Such Default shall entitle the City to seek all remedies available under the terms hereof, and those available at law or in equity, including termination of this Redevelopment Agreement.  In the absence of specific written consent by the City, no such sale, transfer, conveyance or assignment of the Peddlers’ Square Property or Project shall be deemed to relieve the Redeveloper from any obligations under this Redevelopment Agreement.


ARTICLE XII
EVENT OF DEFAULT, TERMINATION OF THE PEDDLERS’ SQUARE PROPERTY PORTION OF THIS AGREEMENT AND RIGHT OF REVERTER

1. Default by Redeveloper.  In an Event of Default by the Redeveloper, the City may pursue any remedies against Redeveloper available under Applicable Laws or this Agreement, including specific performance, the Right of Reverter, damages, and/or the performance bond provided by Redeveloper and/or contractor, if required, for public improvements.  Subject to the terms of this Agreement, prior to the completion of the Project, as certified by the City, each of the following shall, individually or collectively, constitute an event of default (each, a “Default”). 

(a)	Failure of the Redeveloper to observe and perform any material covenant, condition or agreement in this Redevelopment Agreement and continuance of such failure for a period of sixty (60) days after receipt of written Notice from the City specifying the nature of such failure and requesting that such failure be remedied; provided, however, if the breach of any such covenant, condition or agreement is one which cannot be completely remedied within the sixty (60) days after such written Notice has been given, it shall not be an Event of Default as long as the Redeveloper is proceeding with due diligence to remedy the same as soon as practicable.

(b)	(i) Redeveloper shall have applied for or consented to the appointment of a custodian, receiver, trustee or liquidator of all or a substantial part of its assets; (ii) a custodian shall have been legally appointed with or without consent of Redeveloper; (iii) Redeveloper (A) has made a general assignment for the benefit of creditors, or (B) has filed a voluntary petition in bankruptcy or a petition or an answer seeking an arrangement with creditors or has taken advantage of any insolvency law; (iv) Redeveloper has filed an answer admitting the material allegations of a petition in any bankruptcy or insolvency proceeding; or (v) Redeveloper shall take any action for the purpose of effecting any of the foregoing; (vi) a petition in bankruptcy shall have been filed against Redeveloper and shall not have been dismissed for a period of sixty (60) consecutive days; (vii) an Order for Relief shall have been entered with respect to or for the benefit of Redeveloper under the Bankruptcy Code; (viii) an order, judgment or decree shall have been entered, without the application, approval or consent of Redeveloper by any court of competent jurisdiction appointing a receiver, trustee, custodian or liquidator of Redeveloper or a substantial part of its assets and such order, judgment or decree shall have continued unstayed and in effect for any period of sixty (60) consecutive days; or (ix) Redeveloper shall have abandoned the transaction of its usual business.

(c)	A notice to the City by Redeveloper that it has determined not to proceed with the Project, unless Redeveloper has the right not to proceed under the terms of this Agreement or is unable to obtain Governmental Approvals for the Project (or portion thereof).

(d)	Abandonment of construction work (excluding Tolling Events) for a period of more than ninety (90) consecutive days.

(e)	Redeveloper shall implement a Transfer in violation of this Agreement unless cured as permitted in Article XII(5) hereunder.

2.	Default by the City. Redeveloper shall have the right to declare the City in default of this Agreement in the event of the failure by the City to perform any material covenant, condition or obligation under this Agreement when performance is due, and if no time is specified then within a reasonable time (the “City Default”), provided however, the Redeveloper must provide the City with written notice of such City Default and the City shall have ninety (90) days to cure said City Default.  Furthermore, the City shall have such additional time as reasonably necessary to cure such City Default if the City is using best efforts to cure same.  Material default shall include but is not limited to any City default relating to its representations, warranties and obligations as set forth in Article III(3), Article XI(5)(h), Article VIII(4), Article XI(4), and Article XV(3).  

3.	Remedies of Redeveloper Upon Event of Default by City.  In the event that an Event of Default by the City occurs, the Redeveloper shall have the right, in its sole and absolute discretion, upon sixty (60) days’ Notice to the City, to terminate this Redevelopment Agreement.  In the event that the City’s default relates to its failure to convey the Peddlers’ Square Property as required hereunder, the Redeveloper shall be entitled to pursue all of its legal and equitable remedies to obtain the Peddlers’ Square Property and recover all of its reasonable costs and expenses associated with enforcing its rights under this Section and this Agreement.

4.	Notice of Default.  Upon the occurrence of a Default by Redeveloper, the City shall notify the Redeveloper in writing that it has declared the Redeveloper in Default (the “Notice of Default”). The Notice of Default shall state the basis for the determination that a Default has occurred.  Upon receipt of the Notice of Default, the Redeveloper shall have, in the case of a financial obligation, fourteen (14) days to cure such Default; or in the case of any failure to perform any other obligation set forth in this Agreement, the Redeveloper shall have sixty (60) days to cure said Default.  With respect to a failure to perform any obligation other than a financial obligation, provided the Redeveloper shall thereafter diligently and continuously proceed to correct same, the Redeveloper shall have an additional thirty (30) days to complete the cure unless a longer period of time is indicated within this Article.  In the event that the Redeveloper does not cure a Default as set forth herein, the City shall have the right to exercise the remedies set forth below.  The Parties may agree in writing, notwithstanding the provisions of this paragraph, to extend the period of time by which the defaulting party must respond to the Notice of Default or the period of time in which the defaulting party must cure the Default.  Any Default by either Party hereto that remains uncured following any notice and applicable cure period shall be an “Event of Default”.  Notwithstanding anything to the contrary set forth herein, in the event that the Redeveloper commits more than one Default involving a financial obligation, the City shall not be required to provide the Redeveloper with a Notice of Default more than twice in any twelve-month period, and if the Redeveloper commits a third Default of any financial obligation within any twelve month period, then the City shall have the right to seek its remedies without further notice to the Redeveloper.

5.	Remedies in the Event of Termination of the Agreement Prior to the Conveyance of the Peddlers’ Square Property.  In the event that, prior to the conveyance of the Peddlers’ Square Property to the Redeveloper and in violation of this Agreement, (i) the Redeveloper (or any successor in interest) assigns this Agreement or any rights in the Agreement, contrary to the provisions of this Agreement or (ii) commits an Event of Default, then this Agreement shall, at the option of the City, be terminated and there shall be no further rights or obligations of the Parties, except as expressly set forth in this Article.  In the event of such termination, the City shall terminate the Redeveloper’s designation as the redeveloper of the Project. The Redeveloper shall pay to the City all costs (including reasonable counsel fees) incurred by the City on account of the default of the Redeveloper. The City shall have the right to apply to the aforementioned costs or damages incurred by the City as aforesaid, any funds of the Redeveloper in the hands of the City at the time of such default and termination.  Notwithstanding the foregoing, in the event of such Event of Default, the Redeveloper shall have the right to cure such event of default by assigning this Agreement to an entity reasonably acceptable by the City.

6.	Termination of the Redevelopment Agreement by the City.  In the event that this Redevelopment Agreement is terminated by the City for any reason hereunder, the Redeveloper’s designation as the exclusive redeveloper of the Peddlers’ Square Property shall automatically terminate, and the City may, at its election, pursue any remedies available to it under this Redevelopment Agreement, including specific performance and the Right of Reverter, as may be applicable and as further described in this Agreement. In such event, all monies paid by Redeveloper to the City, including the applicable Purchase Price and any other monies collected by the City from Redeveloper at or prior to the Closing in connection with the Agreement, may be retained by the City, in addition to pursuing any other remedies which may be available to the City by the terms of this Agreement. 

7.	Right of Reverter.  Upon the occurrence of any Event of Default subsequent to the conveyance of the Peddlers’ Square Property to the Redeveloper, and the expiration of all cure periods and Redeveloper’s failure to cure, and prior to the completion of the Project, the City may, upon sixty (60) days’ prior written notice to the Redeveloper and to any Lender, provided that Redeveloper has provided the name and address of the Lender to the City in writing, re-enter and take possession of the Project and to terminate (and re-vest in the City) the Peddlers’ Square Property conveyed by the Deed(s) of the City to the Redeveloper and thereupon all title and rights and interests in and to the Project shall revert to the City, pursuant to the Right of Reverter clause which shall be included in the Deed.  At the same time that the City enters onto and takes possession of the Project, Redeveloper shall execute and deliver a deed to the City for the Project subject to the rights of any Lender as set forth herein.  If Redeveloper fails to deliver an executed deed to the City within fifteen (15) days after written demand by the City, the City shall have the right as the attorney-in-fact for Redeveloper to execute and deliver a deed to the City for the Project.  The Redeveloper hereby irrevocably appoints the City as its attorney-in-fact for the purpose of making this conveyance, the power of attorney being a power coupled with an interest.  Upon the occurrence of any such conveyance, this Agreement shall be deemed terminated and there shall be no further rights or obligations of the Parties except for those rights which otherwise survive pursuant to this Redevelopment Agreement.
  
Upon the City’s exercise of its Right of Reverter, the City may resell the Peddlers’ Square Property and the Redeveloper shall remain liable for damages sustained by the City as a result of the Event of Default. Following any exercise of the Right of Reverter, the City shall issue a Certificate of Reverter which shall be recorded and entered in the Deed. Any vesting of title in the City under this Article shall always be subject to and limited by, and shall not defeat, render invalid, or limit in any way, the lien of any mortgage permitted by this Agreement for the protection of the holders of such mortgage. The Redeveloper shall have the right to recover all reasonable costs associated with the Peddlers’ Square Property and its completed obligations hereunder, but only in the event that the City sells the Peddlers’ Square Property to another redeveloper. In such circumstance only, upon the sale of the Peddlers’ Square Property by the City after its exercise of the Right of Reverter, the sale proceeds shall be allocated as follows:

(a)	All outstanding real estate taxes and other fees, costs or payments due to the City shall be paid to the City;

(b)	All amounts due to the Lender on any mortgage or loan shall be paid to the Lender;

(c)	All liens or judgments encumbering the respective parcel shall be paid in full; and

(d)	The remaining balance shall be paid to the Redeveloper.
      
8.	Failure or Delay.  Except as otherwise expressly provided in this Redevelopment Agreement, any failure or delay by either Party in asserting any of its rights or remedies as to any default, shall not operate as a waiver of any default, or of any such rights or remedies, or deprive either such party of its right to institute and maintain any actions or proceedings which it may deem necessary to protect, assert or enforce any such rights or remedies.

9.	Continuance of Obligations.  The occurrence of an Event of Default shall not relieve the defaulting party of its obligations under this Redevelopment Agreement.

10.	Litigation Costs.  In the event that a party to this Redevelopment Agreement successfully pursues an action to enforce any remedy provided in this Article, that party shall be entitled to payment by the other party of all reasonable costs and expenses incurred in connection with such action.

11.	Mitigation.  The parties shall act reasonably to mitigate any damages that may be incurred as the result of an Event of Default hereunder.

12.	Certificate of No Default.  Either Party hereto shall deliver to the other, upon written request, a certificate signed by a duly authorized officer to the effect that the certifying Party is not aware of any condition, event or act which constitutes a violation of this Agreement or which would constitute an Event of Default hereunder and no condition, event or act exists which, with notice or lapse of time, or both, would constitute such a violation, or Event of Default, or if any such condition, event or act exists, specifying the same (the “Certificate of No Default”).

13.	Force Majeure.  Performance by either party hereunder shall not be deemed to be in default where delays or failure to perform are the result of the following acts, events or conditions or any combination thereof that has had or may be reasonably expected to have a direct, material, adverse effect on the rights or obligations of the parties to this Redevelopment Agreement; provided, however, that such act, event or condition shall be beyond the reasonable control of the party relying thereon as justification for not performing an obligation or complying with any condition required of such party under the terms of this Redevelopment Agreement (“Force Majeure”):

(a)	An act of God, lightning, blizzard, hurricane, tornado, earthquake, act of a public enemy, war, terrorism, blockade, insurrection, riot or civil disturbance, sabotage or similar occurrence, epidemic, quarantine restrictions, freight or energy shortages, embargos, or delays of contractors due to any of the foregoing such causes, but not including reasonably anticipated weather conditions for the geographic area of the Project, or the consequential effect of such events (e.g., impact on market conditions).
  
(b)	A landslide, fire, explosion, flood or release of nuclear radiation not created by an act or omission of either party hereto.

(c)	The order, judgment, action or inaction and/or determination of any Governmental Body (other than the City when acting in conformance with this Redevelopment Agreement) with jurisdiction within the City, excepting decisions interpreting Federal, State and local tax laws generally applicable to all business taxpayers, adversely affecting the construction of the Project; provided, however, that such order, judgment, action and/or determination shall not be the result of the willful, intentional or negligent action or inaction of the party to this Redevelopment Agreement relying thereon and that neither the contesting of any such order, judgments, action and/or determination, in good faith, nor the reasonable failure to so contest, shall constitute or be construed as a willful, intentional or negligent action or inaction by such party.

(d)	The suspension, termination, interruption, denial or failure of or delay in renewal or issuance of any other Governmental Approval, provided, however, that such suspension, termination, interruption, denial or failure of or delay in renewal or issuance shall not be the result of the willful action or bad faith of the party relying thereon and that neither the contesting of any such suspension, termination, interruption, denial or failure of renewal or issuance, in good faith, nor the reasonable failure to so contest, shall constitute or be construed as a willful, intentional or negligent action or inaction by such party.

(e)	Strikes or similar labor action by equipment manufacturers, suppliers of material and/or transporters of same.

(f)	Acts or omissions of the other party, except in conformance with this Redevelopment Agreement, or, as to Redeveloper, acts or omissions of the City.

The Parties hereto acknowledge that the acts, events or conditions set forth in paragraphs (a) through (f) above are intended to be the only acts, events or conditions that may (upon satisfaction of the conditions specified above) constitute Force Majeure.  Notice by the party claiming such extension shall be sent to the other party within thirty (30) days of the commencement of the cause.  During any Force Majeure that affects part of the Project, Redeveloper shall continue to perform its obligations for the rest of the Project.  The existence of an act of Force Majeure shall not prevent a party from declaring the occurrence of an Event of Default by the party relying on such Force Majeure provided that the event that is the basis of the Event of Default is not a result of the Force Majeure.  Notwithstanding anything herein to the contrary, and with the exception of any and all challenges to municipal approvals and environmental matters, the Redeveloper shall assume the defense to any challenge to any permit and/or Governmental Approval it requires to proceed with the Project.  For the purposes of this section and article, “municipal approvals” shall mean any and all local planning board, board of health, construction department and sub-code official departments as well as County Planning Board approvals, if required.  For the purposes of this section, “challenges to environmental matters” shall mean any challenges to the local, County or State approvals or permits necessary to be received by the Redeveloper and necessary to construct the Project.

14.	Uncontrollable Circumstances.  The Project Schedule represents the Redeveloper’s current expectations as to the schedule for the progress and completion of the Project.  The Redeveloper will diligently endeavor to complete the Project by the Completion Date set forth in the Project Schedule subject to relief resulting from (a) the occurrence of any one or more events of Force Majeure, (b) casualty affecting all or any part of the Project, (c) an Event of Default by the City that has a material adverse effect on the ability of the Redeveloper to adhere to the Project Schedule, (d) any event, objection or action by a third party, unless intentionally caused by the Redeveloper’s act or omission, which delays the issuance of final unappealable approvals or buildings permits; (e) delays as the result of Governmental Approvals; (f) City change orders; and (g) any unresolved challenge to the adoption of this Agreement (each of the foregoing, a “Tolling Event”).  It is the purpose and intent of this provision that in the event of the occurrence of a Tolling Event, the time(s) for performance of the obligations of the City or the Redeveloper, as may be applicable, shall be extended but shall not be extended for longer than the period of the delay caused by the Tolling Event.  The Party invoking the provisions in this paragraph shall provide written notice to the other Party of the occurrence of a Tolling Event as soon as practicable but in no event more than thirty (30) days after the occurrence thereof.  The Redeveloper shall not suspend or discontinue its performance of its obligations under this Redevelopment Agreement or terminate this Redevelopment Agreement (other than in the manner provided for herein) for any reason other than a Tolling Event.


ARTICLE XIII
NOTICES

	Formal notices, demands and communications between the City and Redeveloper (each a “Notice”) shall be deemed sufficiently given if made in writing and dispatched to the address set forth below by registered or certified mail, postage prepaid, return receipt requested, and shall be deemed delivered upon receipt.  Notice may also be sent by a commercial overnight delivery service with package tracking capability and for which proof of delivery is available.  In this case such Notice is deemed effective upon delivery.  Such written Notices, demands and communications may be sent in the same manner to such other addresses as either party may from time to time designate by written Notice.  All notices to the City shall be sent to:

				City of Newark
City Hall
		920 Broad Street
	Newark, New Jersey 07102
Attn: Deputy Mayor/Director, Department of Economic and Housing Development

with a copy to:

Office of the City Clerk
City Hall
920 Broad Street
Newark, New Jersey 07102

and

Office of Corporation Counsel
Department of Law
Room 316, City Hall
920 Broad Street
Newark, New Jersey 07102

with a copy to:

Brian M. Nelson, Esq.
Archer & Greiner PC
10 Highway 35
			Red Bank, NJ 07701

As to Redeveloper:

Brandywine Acquisition and Development, LLC
Attn:  Eric Moore
2 Ponds Edge Drive
Chadds Ford, PA 19317

and

Calvin Souder, Esq.
Souder, Shabazz & Woolridge, LLP
17 Academy Street; suite 1200
Newark, NJ 07102

Any party may change its address for Notices by Notice theretofore given in accordance with this Article, which shall be deemed effective only when actually received by the other party.  All Notices to be given hereunder shall be given within a reasonable time, unless a certain number of days is specified.


ARTICLE XIV
FINANCIAL OBLIGATIONS

1.	Redeveloper’s Financial Commitment.  The Redeveloper represents and warrants that it has obtained or can obtain and will commit the requisite equity and debt financing in an amount necessary to implement and complete the Project.

2.	Governmental Approval Fees.  The Redeveloper shall pay all fees for permits required by the City and any other Governmental Body for the construction and development of the Project, with the exception of fees associated with local construction permits to the extent they are waived as may be permitted by law.

3.	Sewer and Water Connection Fees.  The Redeveloper shall be responsible for and pay any and all sewer and water connection fees due for the Project in accordance with any fee schedules in existence at the time of the execution of this Agreement.

4.	City Costs.

[bookmark: _Ref504400889](a)	Reimbursement for City Costs.  Prior to the date of execution of this Agreement, the Redeveloper agrees to reimburse the City in full for all actual and reasonable out of pocket costs incurred by the City in connection with the implementation of the Redevelopment Plan and this Agreement, which shall be limited to reasonable legal fees, planning fees, and other reasonable professional fees; provided that all such costs incurred by the City shall have been reasonably incurred.

(b)	Escrow Fund.  Redeveloper shall establish a separate escrow account with the City by depositing the amount of Sixty Thousand Dollars ($60,000) to be drawn down by the City to cover City Costs.  The City shall provide Redeveloper with invoice(s) upon request setting forth City Costs that will be drawn down at least fifteen (15) days prior to the date of the draw.  Redeveloper will have the opportunity to object in writing to the reasonableness of charges or invoice submitted for payment within that fifteen (15) day period with the basis for the objections set forth in said written objection.  If an objection is received by the City, the Parties shall negotiate in good faith to resolve the dispute.  If not resolved by negotiation, the City will conduct a hearing attended by Redeveloper and render a final decision.  Within fifteen (15) days of the receipt by Redeveloper of written notice from the City that the amount in the escrow account has decreased to Ten Thousand Dollars ($10,000), Redeveloper shall replenish the escrow account with the City to the amount of Twenty Thousand Dollars ($20,000).  If City Costs exceed the amount in the escrow account, Redeveloper will pay such costs upon fifteen (15) days written notice from the City that such costs are due.  Any funds remaining in the escrow account upon completion of the Project shall be returned by City to Redeveloper. 

(c)	The City shall not be obligated to reimburse Redeveloper for any monies expended by Redeveloper in connection with this Agreement, except as otherwise expressly provided in this Agreement.


ARTICLE XV
MORTGAGE FINANCING; RIGHTS OF MORTGAGEE
1.	No Termination for Mortgage Default.  This Agreement, as an arrangement made by a Governmental Body or City of the State pursuant to statutes in connection with a project for redevelopment, renewal or rehabilitation, shall continue in full force and effect beyond any default in or Foreclosure (as defined below) of any mortgage loan made to finance the Project, as though such default or Foreclosure had not occurred, except as specifically provided herein.  By way of confirmation of the foregoing and in no way a limitation of the foregoing, the City’s rights under Article XII(7) to re-vest title of the properties subject to this Redevelopment Agreement in the City shall not be foreclosed.

2.	Notice to City.  Prior to the completion of the Project, as certified by the City, neither the Redeveloper nor any successor in interest shall engage in any financing or any other transaction creating any mortgage (excluding mortgages to finance or refinance land acquisition, construction and leasing of the Project) or other encumbrance or lien upon the Peddlers’ Square Property, whether by express agreement or operation of law, or suffer any encumbrance or lien to be made on or attach to the Peddlers’ Square Property.  The Redeveloper or its successor in interest shall notify the City of any financing secured by mortgage or other lien instrument, which it has entered into with respect to the Peddlers’ Square Property or any part thereof and, in any event, the Redeveloper shall promptly notify the City of any encumbrance or lien that has been created on or attached to the Peddlers’ Square Property, whether by voluntary act of the Redeveloper or otherwise, upon obtaining knowledge or notice of same.

3.	Lender Changes.  If any prospective Lender requires a change in the terms of this Redevelopment Agreement and/or the correction or fulfillment by the City of any matter under the Redevelopment Law, the City shall reasonably cooperate with the Redeveloper in approving such change, so long as such change, if any, does not modify or change the substantial rights or obligations of the City as set forth in this Redevelopment Agreement.  To the extent reasonably requested by Redeveloper or any mortgage holder, the City shall execute an estoppel certificate, recognition agreement, attornment agreement and or such other agreements and/or documents (to the extent same are in form and content reasonably acceptable to the City and its counsel) as may be requested or required by any mortgage Lender; provided, however, that any such agreement or document shall not materially and adversely alter any of the rights or obligations of Redeveloper or the City under this Agreement.

4.	Notice of Default to Lender and Right to Cure.  Whenever the City shall deliver any Notice or demand to Redeveloper with respect to any breach or default by Redeveloper under this Redevelopment Agreement, the City shall at the same time deliver to each Lender a copy of such Notice or demand; provided that Redeveloper has delivered to the City a written Notice of the name and address of such Lender.  Each such Lender shall (insofar as the rights of the City are concerned) have the right at its option within ninety (90) days after the receipt of such Notice or demand, to cure or remedy, or to commence to cure or remedy, any such default which is subject to being cured and to add the cost thereof to the debt and the lien which it holds.  If such default shall be a default which can only be remedied or cured by such Lender upon obtaining possession, such Lender shall seek to obtain possession of the Peddlers’ Square Property (or portion to which its mortgage relates) with diligence and continuity through a receiver or otherwise, and shall remedy or cure such default within ninety (90) days after obtaining possession subject to the limitations in Article XV(5) regarding the right of a Lender to undertake or continue the construction or completion of the Project.  In the case of a default which cannot with diligence be remedied or cured, or the remedy or cure of which cannot be commenced, within such ninety (90) day period, such Lender shall have such additional time as reasonably necessary to remedy or cure such default with diligence and continuity.

5.	No Guarantee of Construction or Completion.  A Lender shall in no manner be obligated by the provisions of this Redevelopment Agreement to construct or complete the Project (or portion to which its mortgage relates), or to guarantee such construction or completion; nor shall any covenant or any other provision be construed so as to obligate a Lender.  Notwithstanding the foregoing, nothing contained in this Redevelopment Agreement shall be deemed to permit or authorize such Lender to undertake or continue the construction or completion of the Project, or portion to which its mortgage relates (beyond the extent necessary to conserve or protect the Lender’s security, including the improvements or construction already made), without the Lender first having expressly assumed Redeveloper’s obligations to the City with respect to the Project (or portion to which its mortgage relates) by written agreement reasonably satisfactory to the City.

6.	Foreclosure.  Nothing contained in this Redevelopment Agreement will, under any circumstances, be deemed or construed as limiting or in any other way prohibiting a Lender from exercising each and any right or remedy that it may have under its mortgage, or under any other document evidencing or securing the indebtedness described therein.  Notwithstanding the foregoing, however, if a Lender forecloses its mortgage on the Redeveloper’s interest in the Peddlers’ Square Property (or portion to which its mortgage relates), or takes title to the Redeveloper’s interest in the Peddlers’ Square Property (or portion to which its mortgage relates) by deed in lieu of foreclosure or similar transaction (collectively a “Foreclosure”), the Lender shall be entitled to preserve and retain the benefits of this Redevelopment Agreement only if it either (a) sells or otherwise transfers, if permitted hereunder, the Peddlers’ Square Property (or portion to which its mortgage relates) and the Project to a responsible Person acceptable to the City, which Person shall assume the obligations of Redeveloper under this Agreement in accordance with Applicable Laws, and/or (b) assumes the obligations of the Redeveloper under this Redevelopment Agreement in accordance with Applicable Laws.  In the event of a Foreclosure, and provided the Lender or the purchaser is in compliance with this Redevelopment Agreement, the City shall not seek to enforce against the Lender or purchaser of such Lender’s interest any of the remedies available to the City pursuant to the terms of this Redevelopment Agreement available in connection with the events preceding the Foreclosure.  In order to preserve the benefits of this Redevelopment Agreement, the Lender, or the Person assuming the obligations of the Redeveloper as to the Peddlers’ Square Property affected by such Foreclosure or sale, in that event must agree to complete the Project in the manner provided in this Redevelopment Agreement, but subject to reasonable extensions of the Completion Date, and shall (in the case of a third party purchaser) submit evidence reasonably satisfactory to the City that it has the qualifications and financial responsibility necessary to perform such obligations.  Any such Lender, or Person assuming such obligations of the Redeveloper, properly completing the Project shall be entitled to a Certificate of Completion in accordance herewith.  Nothing in this Redevelopment Agreement shall be construed or deemed to permit or to authorize any Lender, or such other Person assuming such obligations of Redeveloper, to devote the Peddlers’ Square Property, or any part thereof, to any uses, or to construct any improvements thereon, other than those uses or improvements provided for or authorized by this Redevelopment Agreement.

7.	City’s Option to Pay Mortgage Debt or Acquire Project.  In any case where, subsequent to an Event of Default by the Redeveloper under this Redevelopment Agreement and/or Foreclosure, the Lender:

(a)	has, but does not exercise, the option to undertake and/or resume construction of the Project or part thereof covered by its mortgage or to which it has obtained title, and such failure continues for a period of sixty (60) days after the Lender has been notified or informed of the Event of Default; or

(b)	undertakes and/or resumes construction of the Project but does not complete such work within the period as agreed upon by the City and such Lender (which period shall in any event be at least as long as the period prescribed for such construction or completion in the Agreement), and such default shall not have been cured within sixty (60) days after written demand by the City so to do (with the events specified in subparagraphs (a) and (b) each being referred to as a “Lender Failure”); then (subject to the provisions of Article XV(5), above), the City shall have (and every mortgage instrument made prior to completion of a Project with respect to the Peddlers’ Square Property by the Redeveloper or successor in interest shall so provide) the option of:  (1) paying to the Lender the amount of the mortgage debt and obtaining an assignment of the mortgage and the debt secured thereby, or (2) in the event ownership of the Project (or part thereof) has vested in such Lender by way of foreclosure or action in lieu thereof, the City shall be entitled, at its option, to a conveyance to the City of the Project or part thereof (as the case may be) upon payment to such Lender of an amount equal to the sum of:  (A) the mortgage debt at the time of foreclosure or action in lieu thereof (less all appropriate credits, including those resulting from collection and application of rentals and other income received during foreclosure proceedings); (B) all expenses with respect to the foreclosure, including reasonable attorneys’ fees and expenses; (C) the net expense, if any (exclusive of general overhead), incurred by such Lender in and as a direct result of the subsequent management of the mortgaged property; (D) the costs incurred by such Lender with respect to constructing the Project; and (E) an amount equivalent to the interest that would have accrued on the aggregate of such amounts had all such amounts become part of the mortgage debt and such debt had continued in existence.  The Redeveloper will be obligated to give Notice of the foregoing provisions to any prospective Lender of a mortgage on the Project.


ARTICLE XVI
PROJECT OVERSIGHT

1.	Progress Meetings.  Redeveloper, if requested, shall attend and participate in quarterly progress meetings with the City to report on the status of the Project and to review the progress under the Project Schedule.  The City shall give Redeveloper seven (7) days advance written Notice of such meetings.  The meetings shall be held at the Property or other convenient location in the City.  The agenda for the meeting shall include, but not be limited to, a status report with regard to, Governmental Approval submissions and approvals, financial commitments, construction, and compliance with the Redevelopment Plan.  At the meeting, this information will be evaluated by the City to determine compliance with the terms and conditions of this Redevelopment Agreement and the Project Schedule.  The City shall have the right at all reasonable times upon reasonable advance Notice to inspect the books and records of Redeveloper relative to the Project.

2.	Progress Report.  The Redeveloper, upon request by the City, shall submit to the City a detailed written progress report (“Progress Report”) which shall include a description of activities completed, the activities to be undertaken prior to the next quarterly Progress Report, the status of all Governmental Approvals, an explanation of each activity, if any, which is showing delay, a description of problem areas, current and anticipated delaying factors and their estimated impact on performance of other activities and the Completion Date.

3.	Access to Property.  Upon reasonable advance written notice specifying a legitimate purpose (except for City staff acting in accordance with this Agreement or Applicable Laws who shall not be obligated to provide advance written notice specifying a legitimate purpose), the City and its authorized representatives shall have the right to enter the Property to inspect the site and any and all work in progress for the purpose of furthering its interest in this Agreement.  Such entrance shall be for informational purposes and shall not relieve Redeveloper of its obligation to implement the Project in accordance with this Agreement.  Any such entry shall be subject to reasonable restrictions by Redeveloper typical of an active construction site, and any entry by City representatives shall be at their own risk.  The City hereby indemnifies, protects and holds the Redeveloper harmless from and against any and all liability, loss, costs, damages, claims, judgments or expenses, arising or alleged to arise from or in connection with the exercise of such right of entry and access; provided that such losses are not the result of any act or omission of Redeveloper or its agents.


ARTICLE XVII
MISCELLANEOUS

1. Severability.  If any provision of this Agreement or the application thereof shall be held void, unenforceable or invalid, then the remainder of this Agreement or the application of such term or provision to circumstances other than those to which it is invalid or unenforceable shall not be affected, and each provision of this Agreement shall remain valid and enforceable.

2. Counterparts. This Agreement may be executed in several counterparts, each of which shall be deemed an original and all such counterparts shall together constitute one instrument.

3. Successors and Assigns.  Unless otherwise stated in this Agreement, this Agreement shall be binding upon permitted successors and assigns of the Parties executing this Agreement. Transfers of this Agreement are only permitted as set forth in Article XI(7)(b)(ii). 

4. Modification.  No modification, amendment, revision, or change of this Agreement shall be valid unless the same is in writing, duly authorized, and fully executed by both Parties.

5. Approvals or Consent by the City. Any approval or consent which may be issued by the City pursuant to the terms of this Agreement which is not specifically required to be issued by the Municipal Council pursuant to the terms of this Agreement or Applicable Laws shall be issued in writing by the Director and filed with the City Clerk’s office.  

6. Exhibits. Any and all Exhibits and Schedules attached to this Agreement are hereby made a part of and incorporated into this Agreement by reference.

7. Entire Agreement. This Agreement constitutes the entire agreement between the Parties hereto, as of the Effective Date, and expressly supersedes all prior oral or written agreements between the Parties, if any, with respect to the Peddlers’ Square City Property.

8. Project Team.  A list of the names, addresses and phone numbers of all individuals who will comprise Redeveloper’s “Project Team” including, but not limited to, those individuals who will be directly responsible for managing the Project design, approvals and construction, are set forth on Exhibit G.  Redeveloper shall provide Notice to the City of any material changes in the representatives on the Project Team.

9. Cooperation.  Both Parties shall fully cooperate with each other as necessary to accomplish the Project, including entering into additional agreements that may be required, provided, however, that such actions shall not result in a material increase in the parties’ respective obligations hereunder or material decrease in the parties’ respective rights hereunder.  At the expense of Redeveloper, and subject to the Escrow Agreement, the City shall use reasonable good faith efforts to assist Redeveloper so as to enable Redeveloper to implement, develop and complete the Project and to otherwise perform Redeveloper’s obligations and responsibilities under this Agreement in accordance with the Project Schedule, including such efforts described in Article III(3).

10. Speculative Development.  Redeveloper represents its undertakings pursuant to this Agreement are for the purpose of redevelopment of the Property and not for speculation in land holding.  Redeveloper shall not use the Property, or any part thereof, as collateral for an unrelated transaction.

11. Non-Liability of Officials and Employees of City.  No member, official or employee of the City shall be personally liable to Redeveloper, or any successor in interest, in the event of any default or breach by the City, or for any amount which may become due to Redeveloper or its successor, or on any obligation under the terms of this Redevelopment Agreement.

12. Non-Liability of Officials and Employees of Redeveloper.  No member, officer, shareholder, director, partner or employee of Redeveloper shall be personally liable to the City, or any successor in interest, in the event of any default or breach by Redeveloper or for any amount which may become due to the City, or its successor, on any obligation under the terms of this Redevelopment Agreement.

13. Waivers.  All waivers of the provisions of this Redevelopment Agreement must be in writing and signed by the appropriate authorities of the City and Redeveloper.  The waiver by either party of a default or of a breach of any provision of this Redevelopment Agreement by the other party shall not operate or be construed to operate as a waiver of any subsequent default or breach.

14. Governing Law.  This Redevelopment Agreement shall be governed by and construed in accordance with the laws of the State of New Jersey.

15. Withholding of Approvals.  All approvals, consents and acceptances required to be given or made by any person or party hereunder shall not be unreasonably withheld or delayed unless specifically stated otherwise.

16. No Joint Venture.  Except as otherwise specifically provided for herein, nothing contained herein shall be construed as making the City and the Redeveloper the partner, joint venturer or agent of the other and neither party shall have the power or authority to bind the other.

17. Drafting Ambiguities; Interpretation.  In interpreting any provision of this Redevelopment Agreement, no weight shall be given to, nor shall any construction or interpretation be influenced by, the fact that counsel for one of the parties drafted this Redevelopment Agreement, each party acknowledging that it and its counsel have had an opportunity to review this Redevelopment Agreement and have contributed to the final form of same.

18. Titles of Articles and Sections.  The titles of the several Articles and Sections of this Redevelopment Agreement are inserted for the convenience of reference only and shall be disregarded in construing or interpreting any of its provisions.

19. City’s Right to Engineering and Architectural Data.  Upon termination of this Agreement pursuant to any provisions hereof, the Redeveloper shall furnish to the City without charge or fee, reproducible copies of all surveys, engineering and architectural studies, drawings, and reports, including those obtained by the Redeveloper through having performed soils testing and analysis and other data prepared by or for the Redeveloper with respect to the Project and the contemplated development thereof.
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CITY OF NEWARK	APPROVED AS TO FORM AND
		LEGALITY:


												
Ras J. Baraka	Kenyatta Stewart
Mayor	Corporation Counsel


							ATTEST:



			_______________________________
Allison Ladd		Kenneth Louis
Director		City Clerk
Department of Economic and			
Housing Development



						REDEVELOPER:
					
ATTEST	BRANDYWINE ACQUISITION AND DEVELOPMENT, LLC



_____________________________		________________________________
By:						Title:
Name:						Name:





STATE OF NEW JERSEY		)
					)	ss:
COUNTY OF ESSEX		)

	I CERTIFY that on 			, 20	, 					, personally came before me, and this person acknowledged under oath, to my satisfaction, that this person, is the 					 of 				, which is the entity named in this document; and signed and delivered this document as his act and deed on behalf of the said corporation.


								____________________________
								Secretary


Sworn and subscribed to before
me on this ________ day of
				, 20 	


____________________________________
Notary Public



STATE OF NEW JERSEY		)
					)	ss:
COUNTY OF ESSEX		)

	I CERTIFY that on ______________ ___, 20__, _________________________ personally came before me, and this person acknowledged under oath, to my satisfaction, that:
	(a)	this person, is the _________________ of the City of Newark, named in this document;
	(b)	this person is the attesting witness to the signing of this document by the proper Agency official, _____________________________;
	(c)	this document was signed and delivered by Newark as its voluntary act duly authorized by a resolution of Newark; and
	(d)	this person signed this proof to attest to the truth of these facts.


													



Sworn and subscribed to before
me on this ________ day of
				, 20 	


____________________________________
Notary Public
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